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THE INTERSTATE COMMERCE COMMISSION: 
AN INDEPENDENT TRIBUNAL OR A SUBORDINATE OF THE 
DEPARTMENT OF JUSTICE* 
By Ewumer A. Smit 
Senior General Attorney, Illinois Central System 


The current of the years in which we live carries in its wake a host 
of new problems, problems which reflect the changes in our political, eco- 
nomic, and social structure. But the same current brings to the surface 
old problems, problems which the years have only temporarily covered up. 

Some of these old problems, disguised in new forms, are the subject 
of my talk tonight. These problems are: whether the Interstate Com- 
merce Commission should function as an independent tribunal, or as a 
subordinate of the Department of Justice; and whether the rates of all 
agencies of transportation should be regulated by the Commission pur- 
suant to the policies and standards laid down in the Interstate Commerce 
Act, or by the Department of Justice through its concept of how the 
Sherman Anti-Trust Act should be enforced. 

A bill! was introduced in the United States Senate in the early part 
of 1937, empowering the President to regroup, coordinate, consolidate 
or reorganize the whole or any part of any agency or the functions 
thereof.2 There can be no doubt that if this bill had been passed, and 
if the plan and theory of the bill had been carried out insofar as the 
Interstate Commerce Commission is concerned, the independence of the 
Commission would not merely have been endangered. It would have been 
destroyed. There would thus have been removed, as Sharfman puts it in 
his classic work on the Interstate Commerce Commission,* the very 
cornerstone of the Commission’s highly creditable and substantial per- 
formance of half a century. 

Hearings were held on this bill before a Senate Committee. Repre- 
sentatives of your Association, and of other organizations, appeared 
and voiced their opposition to proposals that would impair or destroy 
the essential independence of the Commission. 

These proposals died with the passage of the years. So far as I am 
aware, no similar plan has since been laid before Congress that would 
directly affect the independence of the Commission. But destruction can 
he brought about by indirection as well as by direction. And one of the 
purposes of my address this evening is to acquaint you with some of the 
efforts now being made to destroy the Commission’s independence and 


*An Address Delivered at a Dinner of the Association of I. C. C. Practitioners, 
held at the Statler Hotel, Washington, D. C., on Friday evening, October 27, 1944 

1 Senate 7200, a bill to provide for reorganizing agencies of the Government, 75th 
Cong., Ist Sess. 

2 The President’s Committee on Administrative Management at about that time 
Proposed that regulatory agencies such as the Interstate Commerce Commission 
should be set up within the Executive Departments. The Commission, for example, 
would have been set up within the Department of Commerce. There the Commission 
would literally have been cut into pieces. See: Cushman, The Independent Regula- 
tory Commissions. 

3 The Interstate Commerce Commission, Vol. IV, p. 261. 
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make it in effect a subordinate of the Executive Department. These 
efforts, while indirect, are all the more insidious and subtle. They chal- 
lenge the attention of every member of this Association. 

I propose to show : 

First, that the Department of Justice is attempting to contro 
administrative discretion of the Commission on the facts in a particu 
case, a discretion vested by Congress in the Commission and not in the 
Department. The Department seeks to substitute its own opinion as to 
how the Interstate Commerce Act should be construed and applied for 
that of the Commission. 

Second, that the Department, ignoring the declaration of policy 
the Transportation Act of 1940, ignoring the standards for the deterni- 
nation of lawful rates found in the Interstate Commerce Act, and the 
principles evolved by the Commission over a period of fifty-seven years of 
labor in applying those standards, would in the making of rates sub- 
stitute for that declaration of policy and for those standards the factor 
of uncontrolled competition and competition alone. 

Third, that the Department, if it has its way, will control the rela- 
tionship between carriers and shippers, and will determine to what extent 
and under what circumstances carriers and shippers will be permitted to 
discuss their common problems, and to work out an adjustment of rates 
which will be responsive to the needs of trade and commerce, will pro- 
mote trade and commerce, and will at the same time meet the standards 
laid down in the Interstate Commerce Act. The Department. in short, 
will determine how rates are to be made. 

No one can read the recent decisions of the courts in which the De- 
partment hastened into court, confessed error on the part of the Com- 
mission, and argued that the orders of the Commission were invalid, the 
public addresses that have been made in recent months by the Attorney 
General and his assistants, and I include among those assistants Mr. 
Thurman Arnold, and the statements made in the spring of 1943 by 
representatives of the Department before the Senate Committee on 
Interstate Commerce,‘ and escape the conclusion that the De}.artment’s 
attitude is a compound of obsession, of wanton ignorance, and of ill 
will towards the Commission. 

Of obsession, because the Department, ignoring the Congressional 
declaration of transportation policy, and the standards in the Interstate 
Commerce Act which control the determination of lawful rates, has 
fixed upon a standard of its own making, unfettered competition, and 
proposes that this standard should be made controlling. This standard 


is put forth by the Department as a panacea for all the problems con- 
nected with rate-making. 





4 Hearings before the Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess., on S. 942, a bill to amend the Interstate Commerce Act, to 
provide al agreements between common carriers by railroad, between common 
carriers by pipe line, between common carriers by motor vehicles, between common 
carriers by water, and between freight forwarders, for the making and filing of 
rates, fares, charges or classification for transportation of passengers and property 
and for other purposes. 
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Of wanton ignorance, because these addresses and statements show 
that not one of these men has any comprehension of the difference be- 
» on the transportation industry, an industry performing a public 
-e and subject to, and rightly so, the most detailed regulation, and 
fedinary business enterprise which functions without such regula- 
,on, and because these addresses and statements show that these men 
have no understanding of the problems of the transportation industry, 
or the problems of regulation under the Interstate Commerce Act, or the 
problems that are common to both shippers and carriers. These men 
ve apparently never read the declaration of policy in the Interstate 
, mmerce Act. They have never displayed the slightest concern in the 
development, the co-ordination, and the preservation of a national trans- 
portation system by water, highway and rail, adequate to meet the needs 
of.the Nation. There isn’t any hint in what they have said that they 
have ever studied the decisions of the Commission and of the courts 
which deal with the problems arising under the Interstate Commerce 
Act. Tere is nothing to indicate that they have ever caught the spirit 
of the new departure in regulation made by the Transportation Act of 
1920, a departure referred to so many times by the courts.5 

And lastly, of ill will towards the Commission, because by insinua- 
tion and innuendo they have in these addresses and statements sought to 
discredit and disparage the Commission, and to suggest that regulation 
by the Commission has been ineffective and has failed to protect the 
public interest. There is no reference in these addresses and statements 
to the COmmission’s work of fifty-seven years, to the difficulties and the 
complexities of the problems presented to it, or its accomplishments in 
the realm of both procedural and substantive law. 

Let us turn now to the record and briefly examine the facts. 

The Supreme Court recently had before it in the McLean case * the 
validity of an order of the Commission approving the consolidation of 
motor carriers. The Department of Justice had opposed the consolida- 
tion at the hearing before the Commission. Following the Commission’s 
decision, the McLean Trucking Company brought suit to set aside the 
Commission’s order. The Department of Justice confessed error on the 
part of-the Commission and asked that the order be set aside. The Com- 
mission and the parties to the merger defended the Commission’s order. 

The question before the Commission in this case was whether the pro- 
posed consolidation was ‘‘consistent with the public interest.’’* This 
called for the exercise by the Commission of its discretion on the facts 
developed by the record. The Department, in its effort to control this 
discretion of the Commission, argued that the Commission could permit 
only those consolidations which would not offend the Anti-Trust Laws. 
And who in reality would determine whether the merger offended the 





5 Dayton-Goose Creek Ry. Co. v. United States, 263 U. S. 456; Wisconsin Rail- 
ay +  & & Q. R. R. Co., 257 U. S. 563, p. 585; McLean Trucking Co. v. 

x) Trucking Co. vs. United States, 321 U. S. 67; Associated Transport, 
Inc-Control and Consolidation, 38 M. C. C. 137. 

7Sec. 5 (2) (b) Interstate Commerce Act. 
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Anti-Trust Laws? The Department of Justice of course. If such a 

principle had been upheld by the Supreme Court, the Department would 

write the ticket for the Commission in those cases into which the Depart- 
ment could inject some issue under the Anti-Trust Laws. 

But the Supreme Court held that the Commission is not required 
under the statutes to measure proposals for all-rail or all-motor consoli- 
dations by the standards of the Anti-Trust Laws. The Court sustained 
the Commission’s order. The Court said that Congress in relieving par- 
ticipants to a consolidation from the requirements of the Anti-Trust 
Laws, presumably took into account the fact that the business affected 
is subject to regulation, particularly with respect to rates charged the 
public—an effective safeguard against the evils attending monopoly, at 
which the Sherman Act was directed. 

The Commission recently had before it applications of the Seaboard 
Air Line for authority to establish certain motor routes along its lines. 
The Department intervened in the proceedings, claiming that the pro- 
posed motor operations would bring about a monopoly. The question be- 
fore the Commission called for the exercise of the Commission’s discretion 
as to whether on the facts the public convenience and necessity required 
the proposed operations. The Commission issued orders authorizing the 
Seaboard to establish motor operations, subject to certain restrictions. 
The American Trucking Association brought suit ® to set aside the Com- 
mission’s orders. 

Here again the Department hastened into Court, confessed error 
on the part of the Commission and argued that the Commission’s orders 
were invalid. The Department in its brief not only challenged the man- 
ner in which the Commission had exercised its administrative discretion 
upon the facts, but argued that the Commission had denied to the in- 
terested parties a fair hearing. 

The Court dismissed the suit and upheld the Commission’s order. 
The Court said it was glad to consider the brief of counsel for the 
Department, but that the contentions advanced by counsel the Court 
found to be lacking in substantial merit. 

In the recent Hudson & Manhattan case ® the Supreme Court had 
before it the validity of the Commission’s order fixing rates for the Hud- 
son & Manhattan Railroad. The Commission’s order had been set aside 
by the lower court on the ground, among others, that the Commission 
had given too little weight to the Price Administrator’s contentions as 
to the inflationary tendency of a rate increase. 

The Department of Justice filed a brief in the Supreme Court which 
stated that the Commission’s order gave insufficient effect to the economic 
stabilization program, and that therefore it should be set aside. Thus 
the Department of Justice sought through the judicial process to impose 
upon the Commission its own notions of what considerations should be 
given controlling weight by the Commission. 

But the Supreme Court, in reversing the decree of the lower court 
and in upholding the order of the Commission, said : 





8 American Trucking Assn. vs. United States, —— Fed. Supp. ’ 
® Interstate Commerce Commission and Hudson & Manhattan R. R. Co. vs 
City of Jersey City, 322 U. S. ——, decided May 29, 1944. 
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‘ * & * 


We think the weight to be given to the Price Adminis- 
trator’s contention was for the Commission, not the court, to de- 
termine. The scope of proper judicial review does not expand or 
control, depending on what party invokes it. It is as narrow now 
as it was when appealed to by the Company. Cf. Hudson & Man- 
hattan R. R. Co. v. Interstate Commerce Commission, 313 U. S. 98. 
If Congress desires to grant its own agencies greater privileges of 
judicial review than have been allowed to private parties it is at 
liberty to do so, but it is not for the Court to set aside, without legis- 
lative command, its slow wrought general principles which protect 
the finality and integrity of decisions of administrative tribunals.’’ 


But one conclusion can be drawn from the position taken by the 
Department in these cases: the Department reserves the right to deter- 
mine for itself the question whether in a given case the Department 
would have reached on the facts the same conclusion which the Commis- 
sion reached. If the Department thinks that the Commission should 
have reached a different determination on those facts, if it thinks the 
Commission should have given more weight to one fact than to another, 
then the Department confesses error on the part of the Commission and 
thus seeks to impose on the Commission and the interested parties the 
Department’s own opinion as to what conclusion should have been 
reached. The Department in these cases has plainly sought to control 
the Commission in the field committed by Congress to the Commission’s 
discretion on the facts, and not to the discretion of the Department. 
The Department is not a Board of Review for orders of the Commission. 

The position taken by the Department in these cases brings to 
light a bit of history which will interest you. Congress in 1910 had 
before it amendments to the Interstate Commerce Act, which amend- 
ments later became the Mann-Elkins Act of 1910. These amendments 
included the amendment establishing the Commerce Court and giving 
the Attorney General complete control over the defense of suits brought 
to set aside the orders of the Commission. 

Senator Dolliver of Iowa, stated that the Attorney General had ap- 
peared before the Committee on Interstate Commerce and had said that 
there was an advantage in having these matters reviewed by a disin- 
terested authority, that the parties to proceedings before the Commis- 
sion were prejudiced, that their minds had been warped by long litiga- 
tion, that it was well that the Government, having no bias, should come 
into the case and give all the parties the benefit of its uncolored dis- 
eretion and wisdom. 

__ We may pause here to raise the question whether the Department 
is now really bringing to these cases that uncolored discretion. 

Senator Cummins objected vigorously to the amendment which 
would give the Attorney General complete and exclusive control over 
the conduct of all proceedings brought to set aside orders of the Com- 
mission. He spoke in almost prophetic strain when, in the course of 
the minority report,” he said : 


2nd 


10 Minority Report to Accompany S. 6737, Report No. 355, Part Il, 61st Cong., 
s. 
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‘‘The whole subject passes into the hands of the Department 
of Justice, which although equipped with excellent lawyers, knows 
nothing about the case and has no more than an abstract interest 
in it. The Department of Justice makes itself familiar with the 
work that has been done by the Commission as best it can, and then 
it may either defend or not defend as it pleases. If it should hap- 
pen to believe that the Commission was wrong in its order, it would 
of course not defend, but allow final judgment to be entered in 
favor of the common carrier. Thus the amazing spectacle would 
be constantly presented of a review-of the order of the Commission 
not by a court but by the Department of Justice.’’ 


The result was that the Act was amended by the insertion of a pro- 
viso that the Commission and any party in interest in the proceeding 
before the Commission might appear as of right and be represented by 
counsel in any suit involving the validity of an order of the Commis- 
sion. 

How fortunate it was that there were some members of Congress 
in 1910 who had the vision to see what would have happened had not 
the Commission been given the right to appear and defend its own 
orders ! 

This attitude of the Department gives pause for thought to every- 
one who is interested in the independence of the Commission, and its 
continued existence as a tribunal subject to the will of Congress and 
not to the caprice or whims of an Executive Department. 

It is not without some hesitancy that I refer to the anti-trust suits 
recently instituted against certain railroads; one by the Department in 
the Federal Court at Lincoln, Nebraska, and the other by the State of 
Georgia in the United States Supreme Court. But if the Attorney 
General can with propriety discuss the suit at Lincoln, and if the 
Assistant Attorney General in immediate charge of that suit can dis- 
cuss it in signed articles in the newspapers and trumpet it up and down 
the Pacific Coast as he has recently done, I do not think it would be 
unethical for me, from the little corner where I stand, to discuss briefly 
with such an audience as the one before me the implications that lurk 
in these cases. 

While the suit instituted in the Supreme Court is brought nominally 
in the name of Georgia, it is clear from the Washington dispatches to 
the Atlanta newspapers that this suit was brought not only with the 
blessing of the Department but with its encouragement and assistance. 

The point I want to leave with you is that these suits, when con- 
sidered in the light of the addresses made in recent months by the 
officers of the Department, and the statements made in 1943 by the 
officers of the Department before the Senate Committee on Interstate 
Commerce '? constitute an announcement to the public that the Inter- 


11 The legislative history of these amendments is set out in /nterstate Commerce 
Commission v. O-W. R. Co., 288 U.S. 14, pp. 23-26. , 

12 Hearings before Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess., on S. 942, a bill to amend the Interstate Commerce Act. 
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state Commerce Act has failed in its high purpose, that the administra- 
tion of the Act by the Commission has been ineffective and has not pro- 
tected the public interest. 

And what is to protect the public interest? What is to fill this gap 
left by the alleged failure to protect the public interest? What is to 
insure just and reasonable rates, rates that will be free from unjust 
discrimination, undue prejudice and preference, and rates that will be 
sufficient to maintain an adequate and an efficient transportation ser- 
vice?!3 It is uncontrolled competition, and competition alone, brought 
about by the enforcement by the Department of the Sherman Anti- 
Trust Act. Yes, it is as simple as all that in the opinion of the Depart- 
ment. 

The Department would not apparently repeal the Interstate Com- 
merce Act in its entirety and abolish the Commission. It would keep 
the Commission in reserve for the purpose of hearing complaints when, 
as a result of the battle royal among the carriers (rail, motor and water, 
or any of them), the rates became unreasonably low by any test, and 
when all relationships in rates among localities and shippers, so labor- 
iously and patiently and carefully worked out by the Commission over 
a fiftv-seven-year period had been destroyed, and discrimination and 
preference become the order of the day. Then, forsooth, the injured 
parties would be graciously permitted by the Department to file their 
complaints with the Commission ! 

Commissioner Eastman put it well in his statement before the 
Senate Committee a year ago when he said '* that the author of Senate 
Bill 942, having no confidence in the Commission or its procedure, 
‘would relegate it largely to the role of a master of ceremonies. The 
big stick in the background, designed to keep the battle royal going, 
would be the Sherman Act wielded by the Department of Justice.”’ 

And that’s just the sort of battle royal that the Department en- 
visages as a result of the pending cases I have mentioned. Discrimi- 
nation and prejudice, the destruction of fair rate relationships, and the 
consequent dislocation and strangulation of industry, starved railroads, 
motor carriers and water carriers, and inadequate service are plainly 
the objectives of the national transportation policy declared by the De- 
partment. 

The Department has forgotten, if it ever knew, that the basis on 
which it now insists railroad rates should exclusively be made was tried 
out in the decades that preceded the passage of the Interstate Commerce 
Act, and that the failure of competition to achieve just, reasonable, 
non-diseriminatory and non-prejudicial rates was the chief reason for 
the enactment of the Act. As Mr. Eastman put it in one of his reports 
when he was Federal Coordinator :" 


18 Sec. 15a of Interstate Commerce Act, Part |: Sec. 216(i) Part 11; and Sec. 307 
(f) Part III. 


14 May yey Committee on Interstate Commerce, U. S. Senate, 78th Cong., 
Ist Sess., on 


15 Report to Etc 1934, Sen. Doc. No. 152, p. 23, 73rd Cong., 2nd Sess. 












1. C. C. PRACTITIONERS’ JOURNAL 





‘There are some who think that the thing to do is to let down 
the bars and allow the competitors to fight it out to the finish. This 
would of course require a practical abandonment of railroad regu- 
lation, leaving redress of grievance to the courts. * * * The 
fact is that this plan of free-for-all competition has never worked 


successfully, either here or elsewhere. It has been tried and found 
wanting. * * *,’’ 16 


The Assistant Attorney General and his associates have made many 
references to discriminatory freight rates in the various districts. They 
were, of course, referring to the class rates in the different territories. 
If they had dealt adequately and fairly with these matters, they would 
have explained the reasons for the differences in the class rate levels, 
and the facts which prompted the Commission at the time it fixed the 
class rates to fix them at those levels. One cannot read the Commis- 
sion’s decisions in the Class Rate cases 17 without appreciating the com- 
plicated and perplexing issues that confronted the Commission in those 
proceedings and the statesmanlike approach made by the Commission 
to those issues. These class rates are again before the Commission on 
comprehensive records. You can rest assured that in the advertising 
campaign carried on in recent months by the officers of the Department 
for the purpose of drumming up support for their law suits, no mention 
was made of this fact. They sought to leave the impression that they 
alone controlled the remedy for what they believe to be unlawful rates, 
and that nothing was being done, or could or would be done, about the 
situation by the Commission. 

There seems to be implied in what the representatives of the De- 
partment have said that if the Department obtains the relief it asks 
for in these pending anti-trust cases, these alleged discriminatory freight 
rates will disappear. But the Assistant Attorney General and his asso- 
ciates know well that their efforts will contribute not one jot or tittle to 
the solution of this problem. The solution does not lie in their hands, 
and it will not lie in their hands, even though every prayer in their 
bills in these anti-trust cases is granted. Not one rate will be changed 
as a result of these cases. The fixing of rates is a legislative and not a 
judicial function, and I am really quite certain that it is still the law 
that the Commission, and the Commission alone, has the power to enter 
an order requiring carriers to change or reduce their rates. 

The Department seeks to turn back the hands of the clock to 1897 
and 1898, the years in which the Supreme Court held in two well-known 
eases that the Sherman Anti-Trust Act applied to the rate-making 
activities of the railroads.'* You will reeall that at that time the Su- 
preme Court had held in the Marimum Rate Case that the Commis- 


16 See also Commissioner Eastman’s statement before Committee on Interstate 
Commerce, U. S. Senate, 78th Cong., Ist Sess., on S. 942, p. 821. 

17 Southern Class Rate Investigation, 100 1. C. C. 513; Eastern Class Rate Investt- 
gation, 164 |. C. C. 314; Consolidated Southwestern Cases, 123 1. C. C. 203; and 
Western Trunk Line Class Rates, 164 1. C. C. 1. . 

18 United States v. Trans-Missouri Freight Assn., 166 U. S. 290, decided March 22, 
1897, and United States v. Joint Traffic Assn., 171 U. S. 505, decided October 4, 1898. 

19 ]nterstate Commerce Commission v. Railway Co., 167 U. S. 479 
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sion did not have the power even to fix maximum rates, a point that 
was urged, as you can well imagine, by the Department in the anti-trust 
eases in 1897 and 1898. 

A cursory examination of the briefs filed by the Department in 
these old anti-trust cases shows that the attitude taken by the Depart- 
ment today respecting the regulation of railroad rates does not differ 
substantially from the attitude of the Department in these two earlier 
suits. Time, in so far as the regulation of railroads is concerned, has 
from the standpoint of the Attorney General and his associates, stood 
still since 1898—a period of forty-six years. They have been utterly 
indifferent to the sweeping and fundamental changes made in the Act 
since that year. 

The Department stated in one of its briefs in these earlier cases that 
in view of the decision of the Supreme Court holding that the Commis- 
sion did not possess the power to fix rates, the public must look to com- 
petition for rates that are reasonable. I may interpolate with the state- 
ment that the Commission now having been granted the power to fix 
maximum and minimum rates, the Department’s idea now is that the 
public must still look to competition for rates that are reasonable. The 
Department also said that the Interstate Commerce Act declares that 
all charges shall be reasonable and just, but it provides no means of 
securing this result except by competition. If I may again interpolate, 
I think that this statement might fairly be said to represent the attitude 
of the Department today. 

This is the way the Department in 1898 stated its theory of rate 
making : 


‘‘The best railroad, the one constructed and equipped and managed 
the best way, will get the bulk of the competitive business, and it 
ought to. It ean afford to carry the traffic at lower rates than the 
poorer roads, and it ought to be allowed to do so.’’ 


Expressed somewhat differently, this is the theory of each railroad 
for itself and the devil take the hindmost. That is exactly the theory of 
the Department at the present time. But it’s not either the theory or 
the policy of the law today. 

The concluding paragraph in one of the briefs filed by the Depart- 
ment in these cases bears repeating: 


‘*As the law now stands, the Commission has no power to prescribe 
or enforce rates. Competition secures reasonableness. The law en- 
forces uniformity. In Inter. Com. Com. v. Railway Co., 167 U. S. 
479, the Court held that if Congress had intended to give the Com- 
mission power over rates, it would have done so in unmistakable 
language. So too when Congress sees fit to take the railroads out 
of the operation of the natural laws of trade, it will do so, and for 
independent competition will substitute government regulation.’’ 


That Congress has done this very thing is shown by the legislative 
history of the Interstate Commerce Act. It is only necessary here to 
refer to the changes wrought in the Act by the Hepburn Act of 1906, 
which first gave the Commission the power to fix maximum rates, the 
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Mann-Elkins Act of 1910, which first gave the Commission the power 
to suspend rates, the Transportation Act of 1920, which first gave the 
Commission the power to fix minimum rates, and which, to use the 
language of the Supreme Court,?° added 


‘‘a new and important object to the previous interstate commerce 
legislation; * * *.’’ 


the Motor Carrier Act of 1935, and lastly the Transportation Act of 
1940, embodying a new declaration of policy and providing for the regu- 
lation of water carriers. I have sketched in the thinnest outline only a 
few of the far-reaching and fundamental changes that have been made 
in the Act since 1898. 

One examines in vain the addresses of the Attorney General and his 
associates, and the statements made by his representatives before the 
Senate Committee, for any specific reference to these changes, their 
significance, their effect, or the purpose of Congress in making these 
sweeping changes in the Act. 

A Special Assistant to the Attorney General undertook to inform 
and enlighten the Senate Committee *1 with respect to the history of the 
Transportation Acts. I wish I had the time to read you his notion of 
this history. He said that in 1906 Congress passed what was known as 
the Elkins Act, which provided fines for corporate violations and for 
some offenses imprisonment for erring individuals. He obviously had in 
mind the Elkins Act of 1903, and apparently considered that the changes 
made by the Hepburn Act of 1906 were of no significance, for he made 
no mention of that Act. He never mentioned the amendments of 1910. 
His interest in the Transportation Act of 1920 was confined to these 
sections providing for the recapture of excess earnings. He took pains 
to point out that these had been repealed in 1933. He made no ref- 
erences to the declaration of policy in the Transportation Act of 1940. 
I can only add that there is none so blind as he who will not see. 

These anti-trust suits and the attitude of the Department which 
they reflect are the very antithesis of the policies of Congress, respect- 
ing the regulation of carriers as found in the declaration of policy, and 
in the rate-making rules of the Interstate Commerce Act. The prin- 
ciple of rate-making which the Department now advocates should be 
given controlling weight is the very negation and denial of these Con- 
gressional policies and standards. It is not possible to build up an ade- 
quate system of transportation in this country by the very thing which 
the theories of the Department would lead to and which is condemned 
by the declaration of policy itself, namely, destructive competitive prac- 
tices. Nor is it possible for the transport industry of the United States 
to function in a way that will enable that industry to respond to the 
national needs, half regulated by the Commission under the standards 
laid down in the Interstate Commerce Act, and half regulated by the 
Department under the Sherman Anti-Trust Act. 


20 Dayton-Goose Creek Ry. Co. v. United States, 263 U. S. 456, p. 478; McLean 
Trucking Co. v. United States, 321 U. S. 67, p. 80. 

21 Hearings before Committee on Interstate Commerce, United States Senate, 
78th Congress, Ist Sess., on S. 942, p. 10. 





ower 
» the 
- the 


lerce 


t of 
egu- 
ly a 
nade 


| his 

the 
heir 
hese 


orm 
the 
1 of 
n as 
for 
d in 
iges 
ade 
910. 
1ese 
1ins 
ref- 
140. 


NOVEMBER, 1944 





So much for these anti-trust suits. 

The Senate Committee on Interstate Commerce held hearings in the 
Spring of 1943 on Senate Bill 942, a bill to amend the Interstate Com- 
merce Act and to provide for agreements among common carriers for 
making and filing of rates. The record of the hearings embraces some 
1110 pages. I wish each member of this Association had the time to 
read and study this very revealing record. It is enlightening on the 
attitude of the Department toward the regulatory process and the Inter- 
state Commerce Commission. 

Mr. Thurman Arnold and four other representatives of the Depart- 
ment appeared before the Committee and presented statements. I rea- 
lize, of course, that Mr. Arnold is not now a member of the Department. 
But no one could listen as I did to some of the addresses he made a few 
weeks ago at the University of Chicago and escape the conviction that 
he dominates and controls the policies of the Anti-Trust Division of the 
Department. He is the Anti-Trust Division. 

It would be impossible, even if I had hours instead of minutes at my 
disposal, to deal adequately with the fallacious theories advanced by 
the Department’s representatives, and with the half truths or less that 
characterize so many of their statements. A few examples will illustrate 
what I have in mind. 

The complaint voiced again and again by representatives of the 
Department was that the railroads in initiating rates take into consid- 
eration 


“‘the effect of any price change upon the net revenue, not of the 
single carrier but of all the carriers together.’’?? 


and that rate proposals are considered 


‘‘from the viewpoint of the railroads as a whole and not from the 
viewpoint of any individual railroad.’’ 


This is exactly what the declaration of policy, the rules of rate- 
making, and the Commission’s decisions contemplate that the railroads 
should do and indeed require them to do. It ought to be axiomatic that 
the standards which control the Commission in the determination of 
what are lawful rates are the standards which the railroads themselves 
should to the best of their ability, follow in initiating rates. There can’t 
be one test of a rate when the railroads initiate that rate, and a wholly 
different test when that rate is questioned before the Commission. 
Otherwise the establishment of rates by the railroads would simply be 
an invitation to litigation, and a burden not only upon the railroads but 
upon the shippers and the Commission. The railroads in short, in the 
performance of the duty imposed upon them of initiating rates, must 
exercise judgment and discretion by a like resort to existing facts, cir- 
cumstances and conditions in the first instance just as the Commission 
must later do when the rates are brought in question before it.?* 


_.. 22 Hearings before the Committee on Interstate Commerce, United States Senate 
78th Cong., Ist Sess., on S. 942, p. 84-85, 454. 
23 Anadarko Cotton Oil Co. vs. A. T. & S. F. Ry. Co., 201. C. C. 43. 
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The Department’s economist said ** that the generally accepted 
theory of rate-making contemplates that the carriers will make their 
several individual decisions with respect to the rates to be charged and 
will thereupon publish those rates by filing them with the Commission. 

This was the very same theory of rate-making advanced by the De- 
partment in a brief filed in one of the old anti-trust cases to which | 
have previously referred. In that brief the Department said: 


‘*The uniformity and equality of rates sought to be secured by 
that Act (the Interstate Commerce Act) are not between the 
schedules of rates charged by the several companies, but between 
the charges actually made by each railway to its patrons.’’ 


I’ll leave it to you to determine what sort of a rate structure this 
country would have had if any such principle had been followed. It is 
unthinkable that anyone would at this time propose the making of rates 
by railroads without regard to long-established relationships that have 
grown up among shippers, localities and commodities. And it is equally 
unthinkable that the railroads would initiate rates without developing 
fully the facts showing what relationships are reflected in a given rate 
structure, and what would be the effect upon those rate relationships 
if a key rate in that structure were increased or reduced. 

I think I am safe in saying that the shippers of the United States 
will not for one instant tolerate such a theory of making rates when the 
issue is squarely placed before them. A shipper at St. Louis, located on 
the Pennsylvania Railroad, who is competing in New York with a ship- 
per in Chicago located on the Erie Railroad, is going to insist, and 
rightly so, that when the Erie proposes a change in the rate to New York, 
both the Pennsylvania and the shipper located on its line in St. Louis 
will be notified of the proposed change and will be given an opportunity 
to discuss with the Erie the effect of the change upon competing shippers 
and upon competing railroads. Under the rule of rate-making, which 
the Department would now seek to fasten upon shippers and carriers, 
inequality in treatment and discrimination would flourish like the pro- 
verbial green bay tree. 

And the Department’s representatives have nowhere undertaken to 
explain how the railroads, for example, can carry out the mandate of the 
rate-making rule in Section 15a of the Act without a study of how a 
change in the rates on one railroad might affect the revenues and the 
well-being of other railroads in the same territory, of how that change 
would affect shippers and receivers of freight, and how it would affect 
the movement of traffic. 

The Commission has more than once said that to upset or seriously 
to menace a general rate structure lawfully established suffices to make 


proposed rates calculated to effect such a disruption unreasonable and 
unlawful.”5 





24 Hearings before the Committee on Interstate Commerce, United States Senate 
78th Cong., Ist Sess., on S. 942, p 


25 Trunk Line Ore Rates, Pl 1. C. C. 689, p. 611; Ex-Obio River Coal to Obio 
Points, 185 1. C. C. 211, p. 219. 
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The Department’s representatives also sought to make the point ** 
that the so-called group method of rate-making was repealed by the 
amendments of 1933 which repealed the recapture clause. But if these 
representatives had taken the time to examine the decisions of the Com- 
mission and the courts they would have found, as the Commission put it, 
that the broad purposes and the ultimate responsibilities imposed upon 
the Commission by both the old and the new Section 15a (2), are the 
same.”? 

And if these same representatives had made any study at all of the 
Commission’s decisions, they would have found that the Commission as 
long ago as 1903 8 first announced the principle that in fixing rates the 
Commission would have regard not altogether to any one particular rail- 
road, but to the entire situation, and would consider the effect of what- 
ever order it might make upon all the railroads. This principle has been 
written into the Act by an unbroken line of decisions of the Commission, 
including decisions handed down not only prior to 1920, the year in which 
the recapture clause was enacted, but the decisions handed down since 
1933, the year in which the recapture clause was repealed. 

Commissioner Eastman with his usual insight and wisdom said be- 
fore the Senate Committee last year :?® 


‘In other words, I am wholly convinced that if the carriers of 
the country are to respond to the duties and obligations imposed 
upon them by the Interstate Commerce Act, and if the rate struc- 
ture is to be reasonable, free from unjust discrimination or undue 
preference and prejudice, as simple and consistent as may be, rea- 
sonably stable, and sufficient for the financial needs of private own- 
ership and operation, the carriers must be in a position to consult, 
confer, and deal collectively with many phases of the matter, and 
that while the ultimate right of individual action should be scrupu- 
lously preserved, it is desirable that such action should not be taken 
without prior notice to fellow carriers and shippers and an oppor- 
tunity for them to express their views.’’ 


To my mind the most astonishing aspect of the approach of the 
Department to the problems of rate-making is found in its refusal to 
give any consideration to the interests or to the needs of shippers and 
receivers of freight. The Department’s economist, in reply to a ques- 
tion from Chairman Wheeler in the hearings on Senate Bill 942 * as to 
what his investigation showed with respect to shippers being satisfied, 
said that he had not gone into that phase of the investigation, that the 


___ 26 Hearings before the Committee on Interstate Commerce, United States Senate. 
78th Cong., Ist Sess. on S. 942, pp. 10, 11, 15. 

27 Emergency Freight Charges, 1935, 208 1. C. C. 4, p. 26; Florida vs. United! 
States, 292 U.S. 1, pp. 68. 

28 Proposed Advances in Freight Rates, 9 1. C. C. 392. 
_._ 2®Hearings before Committee on Interstate Commerce, United States Senate, 
78th Congress, Ist Sess., on S. 942, pp. 875-6. 
_._ 30 Hearings before Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess. on S. 942, pp. 73-75. 
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Department’s investigation had not extended beyond the investigation 
of the rate bureaus, and that it had not, except in a very scattering way, 
conducted an investigation among the shippers themselves. 

The reason why the Department did not conduct an investigation 
among shippers is perfectly plain: It would have found no support for 
its proposal to take over the regulation of rates from the Interstate Com- 
merce Commission and.to impose on shippers the Department’s notions 
as to how rates should be made. Commissioner Eastman said to the 
Senate Committee *! that he believed the hearing would demonstrate 
that such complaint as there is, has its source not in the shippers of the 
country, but in the lawyers and the economists of the Department. A 
reading of the record will prove that Commissioner Eastman was right. 

Mr. A. F. Cleveland, Vice President of the Association of American 
Railroads, in his statement before the Senate Committee, said that in his 
opinion in no industry has the purchaser of a commodity and service as 
much to say regarding its price as in the case of the movement of freight 
by a transportation company. This is a most significant fact. One does 
not negotiate with the telephone or electric light companies. No rail- 
road as you well know, would think of establishing a rate without con- 
sulting the shippers who would be affected by that rate. I am sure that 
the shippers of this country will continue to insist that they should have 
the unfettered right when the occasion arises to sit down with the repre- 
sentatives of the railroads over whose lines they ship, with a view of 
working out an adjustment of rates that will be fair to them as shippers, 
and to the railroads as carriers. And, if this cannot be done, the Inter- 
state Commerce Act provides the remedy. 

The Department’s economist submitted to the Senate Committee an 
exhibit showing the number of tariff changes filed from 1932 to 1942, 
the requests for suspension, and the number suspended. This exhibit 
shows that less than 1% of the tariff changes were suspended. This 
comparison has been bandied about by the Assistant Attorney General 
and other representatives of the Department in their addresses and 
statements. °? 

The conclusion which the Assistant Attorney General would have 
his hearers draw from this comparison is that the Commission after all 
does not really effectively regulate rates, that it passes upon less than 1% 
of the rates, that the public is without protection respecting the other 
99%, and that the Department must therefore step in and regulate this 
other 99% through the medium of the Anti-Trust Act. 

But let us see what facts the Assistant Attorney General omitted— 
facts which make the picture entirely different. 

In the first place if the Assistant Attorney General and his associates 
had undertaken to inform themselves, they would have found that the 
Commission, in the thousands of cases that have come before it since 








31 Hearings before the Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess., on S. 942, p. 831. ? 

82 See, for example, the address of the Assistant Attorney General at Kansas City, 
August 7, 1944, his letter to the New York Times (Aug. 30, 1944), and his address of 
September 20, 1944, at Seattle. 
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1906, has prescribed the rates on most of the important commodities that 
move in any volume in this country. As the Commission put it in one of 
its annual reports :*% 


‘‘The rate structure of the country is * * * that which has come 


out of the many formal proceedings before us over a long period of 
years.”’ 


Studies made by the railroads in the different districts show that 
from 80% to 85% of the tonnage moving in those districts moves on 
rates approved or prescribed by the Commission. 

But there are some further facts that give this comparison upon 
which the Department relies in support of its contention that there is no 
effective regulation of rates by the Commission a wholly different com- 
plexion and color. The Commission said in its last annual report :** 


‘*An analysis of the filings of tariffs in recent years shows that ap- 
proximately 40% of the total number lodged in our Bureau of 
Traffic, and reported in our annual report for the year, stated rates 
which either had been required by us, or had received our formal 
approval as justified under the Act, or the filing was permitted upon 
administrative consideration of the applications for special per- 
mission. ’’ 


The Commission made the further very pertinent observation that 
a large number of the total number of tariffs reported as filed do not 
affect either the rate level or change any rate. 

Commissioner Eastman hit the nail on the head’ when he said in 
discussing this comparison before the Senate Committee :*5 


‘“The fact that only a small percentage of the tariff changes that 
are filed with the Commission are suspended for formal investigation 
does not warrant the conclusions which have been drawn from that 
fact. A large proportion of these changes are of a purely routine 
nature, involving such matters as the extension of expiration dates, 
the republication of tariffs where supplements have become too 
numerous, efforts to simplify tariffs and so on. Many others are in 
response directly or indirectly to decisions of the Commission.”’ 


Commissioner Eastman then referred to a fact of the greatest im- 
portance: That many other tariff changes involve reductions in rates 
or are otherwise in favor of shippers. These are the very reductions 
which have been worked out by shippers and carriers before these rate 
bureaus on a basis which in their judgment would be fair to both parties 
and would conform to the standards laid down in the Interstate Com- 
merce Act. The very reason why more requests are not filed with the 


83 44th Annual Report, 1930, p. 93. 
8457th Annual Report, 1943, p. 122. 


35 Hearings before the Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess., on S. 942, p. 834. 
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Commission asking for the suspension of changes in rates is due to the 
very manner and method in which the rates are initially made, and 
which the Department now insists must be changed. The Department 
really complains because shippers do not protest against rates which have 
been reduced at their request. 

To give an example of the point I am here making: a study made 
by the southern railroads showed that during a representative period of 
time 1,220 proposals for changes in rates were lodged with the Southern 
Freight Association. Of these proposals 1,134 or 93%, involved reduc- 
tions in rates. A similar study made in Official Territory showed that 
of 2,813 proposals, 2,550, or 90%, were reductions. A study of the rate 
proposals before any of the rate committees, and the number of reduc- 
tions made by the individual railroads which reflected those proposals, 
would show how completely unfounded was the statement of Mr. 
Thurman Arnold before the Senate Committee that the carriers are 
unwilling to make voluntary reductions in rates. 

You can see for yourselves that this bare comparison of the num- 
ber of tariff changes filed in a given period with the number of tariff 
changes suspended is a wholly misleading one and is of no significance 
whatever. It fails to show, as intimated by a Special Assistant to the 
Attorney General,®® that there are great gaps in the regulation of 
freight rates, and that the Commission in some way or other has failed 
in its duty to protect the public interest. These representatives of the 
Department simply did not know what they were talking about. 

Another example of the misleading character of the facts placed 
before the Senate Committee by representatives of the Department is 
found in the memorandum of September 28, 1942, prepared by Mr. 
Thurman Arnold for his staff in which he outlined the Department’s 
transportation plans.** Mr. Arnold undertook to give what he said were 
examples of the more extreme rate increases which had been made by 
the railroads, increases that emphasized the critical problem of trans- 
portation costs. Let us take a look at two of these increases which the 
railroads have been able to check. Mr. Arnold said that a tariff of the 
Southern Freight Association called for an increase in the lumber rates 
of 95%. The fact of the matter is that a tariff naming some 400,000 
rates showed a rate of 21 cents from certain stations in Kentucky to 
Hartford, Connecticut, as a base point for certain destinations. The 
tariff showed on its face that this rate of 21 cents was a typographical 
error and should have been 41 cents, as the rate of 41 cents was pub- 
lished as a base rate for all other destinations. The tariff was later 
corrected. 

Mr. Arnold also said that the Illinois Freight Association increased 
its rates on iron and steel from 10% cents to 2214 cents, an increase of 
115%. Here again, a tariff naming some 70,000 individual rates pub- 
lished through a clerical error a rate of 101% cents from Bloomington, 
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Illinois, to Milwaukee, Wisconsin. The rate should have been 224% 
cents. This latter rate was published to other destinations in the same 
territory. 

Undoubtedly Mr. Arnold did not personally locate these instances 
of typographical errors in the tariffs. Some of his subordinates found 
them. But they are chargeable with furnishing him with rate compari- 
sons that were not only meaningless but misleading. These corrections 
in the tariffs were in no sense rate increases. And based upon these 
misleading comparisons, Mr. Arnold would leave the impression that 
the railroads had made extortionate increases in their rates, and that 
the Commission had done nothing to stop them. 

I wish I had the time to discuss with you the statements made by 
Mr. Arnold before the Senate Committee, including the statements sub- 
mitted in written form. It is sufficient here to state that Commissioner 
Eastman said he had seen the memorandum of September 28, 1942, 
from Mr. Arnold to his staff,** and that he regarded the memorandum 
for the most part as a collection of partisan and extreme conclusions 
and inferences from factual premises which were, to a considerable ex- 
tent, incomplete or inaccurate. 

Commissioner Eastman after quoting some statements from a 
memorandum dated July 9, 1942, from Mr. Arnold, to the Attorney 
General, said *® that he did not agree that these statements came within 
measurable distance of the facts. 

I am willing to match the accuracy of statement, the knowledge 
and the judgment displayed by Commissioner Eastman in what he said 
before the Senate Committee on Interstate Commerce with the accuracy 
of statement, the knowledge and the judgment displayed by the repre- 
sentatives of the Attorney General. 

There are many other matters that should be mentioned in any 
discussion of the independence of the Commission and of the problems 
of rate regulation. Hours could profitably be spent in considering the 
so-called interterritorial freight rate bills now pending before Congress. 
These bills will bear watching by those who believe that the Commis- 
sion, and not Congress, should regulate and fix freight rates. 

I have not thought it appropriate or necessary this evening to 
undertake any defense of the Commission. For the work of the Com- 
mission over the years constitutes the only defense needed to any attacks 
upon the Commission. A review of the work done by the Commission 
and its accomplishments will be found in Sharfman’s study of the Inter- 
state Commerce Commission if anyone desires to pursue the matter 
further. I would commend that work to the Department of Justice. 
It might shed some light in areas of darkness. When I refer to the 
Commission I include its staff, for anyone familiar with the work of the 
Commission knows the extent to which it relies on its staff for help and 
aid in passing upon the issues presented to it. 


38 Hearings before the Committee on Interstate Commerce, United States Senate, 
78th Cong., Ist Sess. on S. 942, p. 852. 
39 bid. p. 842. 
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I should like to say this in conclusion: what we are now observing 
is a clash between the theory of laissez-faire, which the Department 
strangely enough would apply to common carriers, and the theory of 
regulation. Mr. Commissioner Aitchison described the situation better 
than I could describe it when he said in his address last Spring before 
the Portland Chamber of Commerce: 


‘*Within this framework certain fundamentals are now being 
debated, and as to them divergent views are expressed by sincere 
men who are deep students of transportation. I think they all 
center around one question which is as old as the Stuart dynasty in 
Great Britain: competition or regulation? In the coming months 
we will hear a few words many times, used in many ways, and ex- 
pressing many connotations: competition; monopolies; co-ordina- 
tion; integration; equality; uniformity. Some of these will be the 
Commission’s headaches, some will concern other regulatory agen- 
cies, and some Congress or the courts must solve. They have the 
common quality that all are concerned with inter-carrier relations, 
either relations between carriers of the same type, or between car- 
riers of different types, individually or as groups. There are head- 
on conflicts in existing law and in policies of administration which 
must be resolved one way or the other, or be settled by compromise 
sanctioned by law. * * *’’ 


And he put it well when he said that the choice of future policy 
will determine the course and manner in which foreign and domestic 
commerce will be carried on, and that some choice must be made. 

May I suggest that this choice will not be made by the Department 
of Justice and that it will not be made by the courts in the anti-trust 
eases brought by the Department, or with its encouragement. The 
choice will be made by those who are interested in the transportation 
industry and those who use the transportation services provided by 


that industry. In other words, you and your associates will make the 
choice. 





ANNUAL MESSAGE BY THE PRESIDENT* 


WarRREN H. WAGNER 


The time has arrived for the President of the Association to deliver 
his annual message. 

If and when there is a change in the Presidency of the United States, 
the past President passes out of the picture visible but not audible. The 
incoming President of the United States in making his first report to 
Congress of the state of the Nation is inclined to recite the details of 
the mess his predecessor left on his lap. Our practice in this Association 
is just the reverse. The incoming President is visible but not audible, and 
the outgoing President is supposed to appear before you and pat himself 
on the back and tell you what he did during his incumbency. However, 
I have nothing to pat myself on the back about. A President of the 
Practitioners’ Association may not serve more than one year. Therefore, 
this repeats itself every year, rather than every 12 or 16 years. 

Your Association is now 15 years old. I mention that not to indi- 
eate that it is aged. It is not. It is really only in its adolescence. It is 
still growing. It is growing in size and substance. Notwithstanding the 
war, our membership has increased, and today it stands in excess of 
2600 members. 

You are receiving an excellent JourNAL into which some of your 
members are putting a lot of good work. Frederick E. Brown, your 
Editor-in-Chief, is doing an excellent job. So are his Associate Editors, 
and the Executive Secretary who is Managing Editor of the JourNAL. 
You know all of them well, and it is not necessary to repeat their names. 

You may be interested to know that about two years ago the Library 
of the Supreme Court of the United States purchased a complete set of 
the JouRNAL. 

Several years ago I suggested the advisability of preparing a Manual 
of Practice and Procedure before the Interstate Commerce Commission. 
Shortly thereafter a change was planned in the Rules of Practice of the 
Commission. That delayed work on the Manual. Since then, three men 
have devoted much time and effort to the preparation on such a Manual. 
Of the members of this Association, there are none better qualified than 
those three men to prepare such a document, Cliff Hillyer, Walter 
McFarland, and Clair Hillyer. They have completed their labors. Proof 
is being read. I believe it will be of inestimable value to all members 
of the Commission’s bar—old and new. 

During the last year the Washington Chapter honored Commissioner 
Eastman on the 25th Anniversary of his becoming a member of the Inter- 
state Commerce Commission. One month later, to the day, we attended 
his funeral. As you know, we are having made a bust of Mr. Eastman, 
to which you have contributed. Excellent progress has been made in 
the making of the bust, and we believe you will be highly pleased with 
the result. 


* Delivered at the morning session of the Special Meeting held at the Statler 
Hotel, Washington, D. C., October 27, 1944. 
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Also, as you know, on July 11, 1944, the Association moved the 
Commission in special session, to spread upon the permanent record of 
the Commission’s deliberations resolutions of the Association as a mem- 
orial of the high esteem in which we all held Mr. Eastman. Those pro- 
ceedings are set forth in the September 1944 issue of the Journat. 
I understand they will be printed with the bound decisions of the 
Commission. 

Recently Mr. Frank C. Stratton, with whom you are all well ac- 
quainted, retired. The contributions by the members of the Association 
were turned into six C-G War Bonds, and they have been presented to 
Mr. Stratton. He has asked me to convey to you his deep appreciation 
for the sentiment which accompanied them. 

You will recall that the membership voted to incorporate the Asso- 
ciation. The vote authorizes the incorporation of the Association, but it 
was felt by the Executive Committee, that some further study should be 
made of this matter so as to determine what reports would have to be 
made, and whether the Association would be subject to taxes, in the 
various states, if the Association is incorporated. These matters are 
being looked into further. 

During the last year there was submitted to the membership for 
mail vote the question whether there should be added to the Code of 
Ethies the same language which appears now as Article IX of the By- 
Laws of the Association, having to do with the use by non-lawyers of the 
terms ‘‘attorney’’ or ‘‘counsel.’’ The vote on that subject was 1435 in 
favor of making that addition to the Code, to 36 in the negative. In 
light of views expressed by some members, the Executive Committee 
thought consideration should be given at this special meeting whether 
that mail vote should stand. 

At about the time the De Pass and Childe non-lawyer cases came 
into the courts, I suggested the preparation by a lawyer member of the 
Association of a brief on the subject of non-lawyers appearing before 
the Commission, for the use of B practitioners who may run into similar 
situations. That document was prepared by Mr. Elmer A. Smith of the 
Illinois Central System. He deserves a great deal of commendation for 
that, and for the’efforts he has and is putting forth for the B practitioner. 
He is now devoting much time and effort in connection with the Ad- 
ministrative Law Bills before Congress which may have an effect upon 
the rights of B practitioners. We should not leave any stone unturned 
to remove any embarrassments to him and others of the Association in 
their efforts in that direction. 

There are pending before Congress bills which, if passed as they 
stand, will seriously affect procedure before the Commission. Those 
bills, which purport to define administrative procedure in connection 
with various agencies of the Government, bring within their scope the 
Interstate Commerce Commission. They may prohibit practice before 

the Commission by B practitioners. They deserve careful analysis and 
consideration by the Association. Were it not for those bills, this special 
meeting of the Association would not have been called. That is how ser- 
iously the Executive Committee felt about those bills. The afternoon 
session has been turned over for their consideration. 
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No association is stronger than the sum total of the combined efforts 
of its members. 
I shall quote from a letter I just received from Clair Hillyer: 


‘‘T remember years ago when I was working for ‘T. R.,’ the 
then President of the United States, he said to a group of men be- 
fore him that everyone owes some of his time to the general welfare 
of the craft to which he belongs.’’ 


With that thought in mind, it behooves all the members of the Asso- 
ciation to inerease their efforts in its behalf and thereby add to the 
strength of the Association, and assist in alleviating the labors of those 
who are now carrying so much of the burden of the Association. 

There are 9 district chapters throughout the country. They are 
located at Boston, New York, Washington, D. C., Pittsburgh, Chicago, 
Minneapolis, St. Louis, San Francisco, and Los Angeles. Of these, some 
are quite active and others not so. Their membership ranges up to 164 
members—the Chicago chapter. It is the most active. It meets the first 
Friday of each month, and usually has a guest speaker on some timely 
subject. 

There are also three local chapters in contemplation or in process of 
being formed. They are at Philadelphia, Kansas City and New Orleans. 


As I stated, some of our local chapters have been very active and 
effective. I am sure that when the turmoil of the war is over the members 
will have more time to devote to chapter activities. 

May I express my deep appreciation for the fine spirit of coopera- 
tion shown by the officers, the committees and members generally during 
the year. 
















Special Meeting of Association 


Hore, Statiter, WasHineton, D. C. 
Octoser 27, 1944. 


The Association held a Special Meeting in Washington, D. C., on 
October 27th at the Hotel Statler, to which all members were invited by 
a letter dated October 6, 1944, inasmuch as it was felt that a large 
number would be in attendance at the hearings in Ex Parte 148 before 
the Interstate Commerce Commission held in Washington at that same 
time, and therefore unnecessary travel would be avoided. 

The primary purpose of the meeting was twofold—First : to consider 
pending legislation with respect to practice before administrative bodies 
in general and the Interstate Commerce Commission in particular, and, 
Second: the use by non-lawyer practitioners of the titles ‘‘ Attorney’’ or 
‘*Counsel’’ instead of ‘‘Traffic Manager,’’ or other more appropriate 
title. . 

The work of the meeting was crowded into one day and followed 
to an extent, the usual procedure of a regular annual meeting. Presi- 
dent Warren H. Wagner presided, and after calling the meeting to 
order introduced Honorable William J. Patterson, Chairman of the In- 
terstate Commerce Commission, who welcomed the practitioners in a 
few well-chosen remarks. 

The President delivered his annual message and report, which are 
published in full in this issue of the JourNAL. 

During the morning the Committee on Nominations made its report, 
which had been printed in the September Journau, pp. 929-35. The 
report laid on the table until the late afternoon, at which time it was 
called up for consideration. Other nominations were called for’ and 
there being none, those members having been recommended by the Nom- 
inating Committee were unanimously elected as officers for the year 


1944-45: 
President: Wmu1am W. CoLuLin, Jr. 


Secretary: CHARLES DONLEY 
Treasurer: CHARLES E. BELL 


Vice-Presidents: 
The following were elected to serve for a two-year term: 


L. Z. WuitsBeck P. R. WieTon 
Herpert A. TAYLOR ALBERT L. REED 

F. C. Him.yer W. Hat Farr 
ALLEN DEAN JONATHAN C. GIBSON 


Immediately following the day session, the Executive Committee 
met and elected Mr. Horace L. Walker, General Attorney of the Chesa- 
peake & Ohio Railroad, as First Vice-President of the Association for 
1944-45. 


_ 
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At the conclusion of the election of officers President Wagner in- 
troduced President-elect, Mr. William W. Collin, Jr. Mr. Collin’s 
remarks are printed in this issue of the JOURNAL. 

The Treasurer’s report was submitted, as approved by the Execu- 
tive Committee, and was adopted by the meeting. 

The President submitted a report prepared by Commissioner Aitchi- 
son, showing the progress in the last year and cumulative totals of ap- 
plications for admission to practice before the Commission which have 
been acted upon, indicating that 15,290 persons have been admitted to 
practice from September 1, 1929 to October 15, 1944. (See tabulation 
appearing on page 97 of this issue of the JOURNAL. 

The addition to the Code of Ethics involving the use of the titles 
‘“‘Attorney’’ and ‘‘Counsel’’ by non-lawyer practitioners received con- 
sideration of the meeting. 

While a mail vote taken in December, 1943, indicated that over 
1,400 of our members felt that non-lawyers should not use the title 
‘‘Attorney’’ or ‘‘Counsel’’ there were 36 with different views. The 
President explained that, notwithstanding this fact, the Executive 
Committee felt, in fairness to all concerned, the matter should be dis- 
cussed on the floor by the members. The subject was discussed at great 
length and the final result was that the mail vote previously referred 
to stands as the action of the Association, and the Code of Ethics will 
be amended by adding the following: 


‘TITLES 


No member of the Association not admitted to the Bar shall use 
the title ‘Attorney’ or ‘Counsel,’ but should use the title ‘Traffic Man- 
ager,’ ‘Practitioner before the Interstate Commerce Commission,’ ‘ Reg- 
istered Practitioner,’ or other appropriate title or designation.’’ 


The discussion concerning the addition to the Code of Ethics is 
printed elsewhere in this issue of the JOURNAL. 

The afternoon session was devoted almost entirely to a discussion 
of the Report of the Special Committee on Practice before Regulatory 
Bodies of States & Federal Government, and the Administrative Pro- 
cedure Bills now pending in Congress, namely: H. R. 5081, H. R. 5237 
and S. 2030. 

This matter was left entirely in the hands of the Executive Com- 
mittee with full power to carry on negotiations with the American Bar 
Association’s Committee and any other group and act before Congress, 
if need be, in the interest of the Association. In other words, the 
Executive Committee has authority under the motion to oppose any 
bill whether it is the best bill the Committee can get after conferring 
with the American Bar Association, another bill, or an utterly different 
bill. The Executive Committee, or a sub-committee, can also make the 
best bargain with the American Bar Association and even oppose it. 

The discussion of the Administrative Procedure Bills is printed in 
this JouRNAL at page 98. 
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On the evening of October 27th a dinner was held in the South 
American Room of the Statler Hotel and was attended by one hundred 
seventy-five members and guests. Mr. Wagner presided and intro- 
duced the Toastmaster, Judge R. V. Fletcher, Vice-President, Asso- 
ciation of American Railroads, who, in glowing terms, presented the 
speaker of the evening, Mr. Elmer A. Smith, Senior General Attorney, 
Illinois Central System. Mr. Smith’s speech: ‘‘The Interstate Com- 
merce Commission: An Independent Tribunal or a Subordinate of the 
Department of Justice,’ is printed in this issue of the JouRNAL at page 
72. It has also been reprinted and given wide circulation elsewhere. 

The piece de resistance of the evening was a harmonica solo—Home, 
Sweet Home—by the retiring President, Mr. Warren H. Wagner. 

The Association’s thanks is due to Mr. Karl L. Wilson, Assistant 
Manager, Middle Atlantic States Motor Carrier Conference, who served 
as Chairman of the Arrangements Committee for the dinner. 
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DISCUSSION OF ADMINISTRATIVE PROCEDURE BILLS, 
H. R. 5081, H. R. 5237 AND S. 2030* 


One of the reasons for calling the Special Meeting of the Associa- 
tion was for the purpose of discussing the Administrative Procedure 
Bills pending before Congress. The consideration given to this import- 
ant subject by members present at the meeting follows: 


Mr. Warren H. Wagner, President, (Washington, D. C.): Gentle- 
men, the primary purpose, in fact the moving cause for this special 
meeting of the Association was to consider certain administrative pro- 
cedure bills before Congress. Before we proceed with that subject, I 
am sure the Association deeply appreciates the action of the Commis- 
sion in so arranging its schedule in Ex Parte 148 to make possible the 
ealling of this afternoon’s meeting, and I know we take pleasure and 
consider it a privilege in having members of the Commission present. 
The Commissioners are automatically members of this Association. 

Years ago, when the examiners held their annual banquets the 
Commissioners were guests and in their skits they told exactly what 
they thought of the Commissioners. They didn’t pull their punches. 
The Commissioners took it. At that time they had to leave their 
tongues at home; they could not speak in return. Here, I am sure you 
will speak freely and not pull your punches, and if the Commissioners 
desire to ask questions or express themselves, we will welcome any 
expressions from them. 

As you know, there are pending before Congress three bills in- 
tended to establish rules of administrative procedure for general appli- 
cation to practically all administrative agencies, including the Inter- 
state Commerce Commission. Those bills are Senate 2030 and House 
5081 and 5237, known as the McCarran, Sumners and Smith Bills re- 
spectively. They are primarily the subject for discussion now before 
us. 

It is believed that no group is more familiar with practice and 
procedure before the Interstate Commerce Commission than the mem- 
bers of this Association. It is not believed that any group is in a better 
position to know of the existence of any defects in the practice and 
procedure before the Commission than the members of this Association. 
If there exist any defects in the practice and procedure before the Com- 
mission of any consequence, it is not believed that there is any group 
which has been and is more ready to indicate to the Commission and to 
the world what those defects are. We should be the most critical and 
be most welcome for a change for good. 

We are glad to say that the Commission welcomes those criticisms 
and has met them whenever it consistently could. 

When the Commission recently revised its rules of practice, a com- 
mittee of members of this Association worked with the Commission. 
If any attempt is made to disturb proper practice and procedure before 
the Commission it would seem that the members of this Association 


* Afternoon Session, Special Meeting of Association of 1. C. C. Practitioners, 
Hotel Statler, Washington, D. C., Friday, October 27, 1944. 
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should come forward and manifest their views., Therefore, we hope you 
will speak freely, not hold back your punches, and let the chips fall 
where they may, no matter if those chips fall upon the Commission or 
upon the administrative procedure bills in Congress. 

The Association’s Committee on Legislation, Mr. Harry C. Ames, 
Chairman, in its report which was published in the September JouRNAL, 
stated that the Association should present its views to the respective 
committees of Congress and urge upon them the desirability of excepting 
the Commission from the provisions of the administrative procedure 
bills. The report of the Association’s Special Committee on Practice 
before Regulatory Bodies of States and Federal Government and Un- 
authorized Practice of Law, Mr. Elmer A. Smith, Chairman, was also 
printed in the September issue of the Journau. This latter committee 
ealls attention to the fact that these administrative procedure bills 
would, if enacted, substantially affect practice and procedure before the 
Commission. This Special Committee desires the views of the Asso- 
ciation ag to the position the Association should take. 

May I ask Elmer Smith, the Chairman of the Committee, to take the 
floor ? 

Mr. Elmer A. Smith, (Chicago, Illinois): Mr. President and Mem- 
bers of the Commission and Members of the Association: You have be- 
fore you the report of our Committee in the last number of the Prac- 
titioner’s Journal, and I will not review at this time what we there said. 

I would like to give you first a little bit of the background of the 
problems that confront us today. 

In 1941, Congress had before it several bills introduced for the 
purpose of prescribing practice and procedure before administrative 
agencies. There was a hearing on these bills before a Senate Subcom- 
mittee of the Judiciary Committee. Mr. Parker McCollester* was then 
President of the Association and appeared and offered a statement on 
behalf of the Association, and I did also. Mr. Parker McCollester’s 
statement went to the merits of the bills and he earnestly recommended 
that if these bills were enacted the Commission should be exempted 
from their requirements. In my statement I dealt with appearances of 
lawyers and non-lawyers before the Commission and urged that nothing 
should be done that would take away from the Commission its right 
exercised over the years to prescribe qualifications for those who ap- 
peared before the Commission. 

Early last spring, a draft of an administrative procedure bill was 
printed in the American Bar Association Journal. This bill reflected, 
80 we were given to understand, the views of the Committee on Adminis- 
trative Law of the American Bar Association. Later, bills were intro- 
duced into Congress intended to improve the administration of justice 
by prescribing fair administrative procedure. Congressman Sumners, 
of Texas, introduced one bill in the House, House Bill 5081, and Senator 
poe for Senator McCarren introduced one in the Senate, Senate 

0. 


*Statement of Mr. Parker McCollester at pages 812-819, Vol. VIII, No. 9, 1. C. 
C. Practitioners Journal, June, 1941. Mr. Elmer A. Smith’s statement on these bills 
appears at pages 820-825 of the June, 1941 Journal. 
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We were given to ‘understand that these bills reflected the views 
of the Committee on Administrative Procedure of the American Bar 
Association, at least at that time. Now we are told that they are not 
necessarily the bills which the American Bar Association will even- 
tually approve. 

These bills were sent to me by Mrs. McDonough, our Executive 
Secretary, and I called her attention to the fact that in my judgment 
they would not only affect the practice and procedure before the Com- 
mission but if enacted into law they would make it impossible for the 
Commission to function. I said I thought they raised very serious 
questions which the Association should consider. 

Without going into any detail, I would just like to call your atten- 
tion as a matter of interest and information to some of the provisions 
that would affect practice and procedure, or might, (and particularly to 
some provisions that I think would) make it impossible for an admin- 
istrative tribunal like the Commission to do the job that Congress has 
entrusted to it. } 

There is a provision regarding hearing examiners, to the effect 
that the hearing examiners of each tribunal shall perform no other 
duties except the duty of hearing cases. We all know from our expe- 
rience that the Commission sometimes assigns one examiner to hear 
a case and another examiner to write a tentative report, and I can see 
no reason why the Commission should not have the right and the 
privilege of continuing that practice. I think that is entirely a matter 
for the discretion and judgment of the Commission in the particular 
ease. Possibly some examiners are better fitted to hear cases than to 
write opinions or write tentative reports. But this would prescribe an 
ironclad rule under which a hearing examiner would have no other 
duties, and, of course, the number of hearings that the Commission 
might have at any given time might affect the matter. 

Mr. Edgar A. Watkins, Jr., (Atlanta, Georgia): What provision 
is that? 

Mr. Smith: That is Section 6, paragraph (a), on page 12 of the 
printed bill. 

These are small things, possibly, but they throw some light upon 
what would happen to a tribunal like the Commission in the administra- 
tion of the work before it. 

Then there is a provision respecting administrative review which 
would require the Commission to provide an adequate opportunity not 
only for briefs, findings and conclusions, but for oral argument. Some 
of us have had some experience in the motor carrier cases and we know 
that in many cases the Commission has declined to hear oral argument 
in those cases. There is no doubt in my mind that that is another matter 
that should be left entirely to the judgment of the Commission in the 
particular case. If the Commission had been required to hear oral argu- 
ments in all the motor carrier cases that it has had before it in the last 
six or seven years, it could have done nothing else, and I think that in 
a matter like that we have just got to trust the Commission to determine 
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whether from the standpoint of its own internal organization and work- 
ing, to say nothing of the standpoint of the interest of the parties and 
the importance of the case, it should hear oral argument in a given 
case. 
In the discussion which I will later refer to with a representative 
of the American Bar Association, he recognized the point that we made 
and said he didn’t know what could be done to meet it but he could 
see that this very provision raised questions that apparently the Ad- 
ministrative Committee of the American Bar Association had not taken 
into consideration. 

Perhaps the provision that seemed to me to be the most impossible 
part of this bill was the one in Section 7, paragraph (d) Consideration 
of Cases. This provides that ‘‘In the formulation and submission of 
intermediate reports or in the decision of any case initially or upon 
review of decisions of subordinate officers, all hearing, deciding, or re- 
viewing officers shall personally consider the whole or such parts of the 
record as are cited by the parties, with no other aid than that of clerks 
or assistants who perform no other duties; and no such officer, clerk, or 
assistant shall consult with or receive oral or written comment, advice, 
data, or recommendations respecting any such case from other officers 
or employees of the agency or from third parties.’’ 

I don’t see how the Commission could function in a case of any 
importance if that were made a part of the statute law. We have cases 
that involve questions of statistics, questions of cost, questions of traf- 
fic, and obviously the Commission in the end must have the right to call 
upon its experts to help it in the problems before it. 

I think in one of the Morgan cases, Chief Justice Hughes referred 
to the fact that the rule that the officers must decide cases did not pre- 
elude help or assistance from their subordinates. I don’t remember just 
the exact language, but I am quite sure that there was language in there 
that makes it clear that of course the Commission is entitled to the help 
of its staff in deciding these cases. That, I think, is just vital from the 
standpoint of the Commission. 

Here is another thing, too: ‘‘ Every agency shall give prompt notice 
of the denial, in whole or in part, of any application, petition, or other 
request of any private party. Such notice shall be accompanied by a 
statement of the grounds for such denial and any further administrative 
procedure available to such party.’’ 

Mr. Watkins: Where is that? 

Mr. Smith: That is subparagraph (d) of Section 5. That might 
require even some statement of the reasons for a denial of the con- 
tinuance of a case, or the postponement of oral argument. But I had 
this in mind: Here is a division of the Commission that decides a case. 
Later the defeated party files a petition with the Commission for recon- 
sideration. The entire Commission votes upon it and denies the petition. 
Under this provision the entire Commission would then have to sit 
down and write out an opinion, even though the division had written 
out a reasoned opinion. 
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I might add that so far as appearances are concerned, the proposed 
bill simply provides that any party may appear in person or by counsel. 
The question has been raised whether that would preclude non-lawyers 
from appearing before the Commission. We have been given to under- 
stand that it wasn’t intended at all to achieve that result, and if there 
is any doubt about it, possibly language could be framed that would 
make it clear that the Commission would continue to have the right it 
now possesses to prescribe the qualifications of those who appear before 
it. 

I think probably we might be able to work out with the American 
Bar Association some provision that would make it clear that this, at 
least so far as the Commission is concerned, is not intended to confine 
appearances to lawyers. 

I have just given you a few of the provisions of the bill. There 
are many through here that I think would tie the hands of the Com- 
mission and would just make it impossible for the Commission to 
function. I have in mind not only its problems now, but it seems to 
me you don’t have to be very much of a gazer into the crystal ball to 
understand that when this war is over and normal times return, if they 
ever do return, the Commission is going to be confronted with more 
difficult and more perplexing problems than ever before, and that 
nothing should be done at this time that would destroy or threaten the 
power that the Commission has to deal with these cases as they come 
before it in the way that it considers best in the light of the kind of cases. 

Perhaps I should mention a third bill introduced by Mr. Smith of 
Virginia, House Bill 5237, also ostensibly intended to improve the ad- 
ministration of justice by prescribing fair administrative procedure. 
This bill goes one step further. I should have mentioned the appoint- 
ment of hearing examiners in the other bills. I will go back to that. 

This bill provides that there shall be set up a tribunal consisting 
of three men to represent all administrative tribunals of the Federal 
Government, and that the business of these three men shall be to ap- 
point hearing Commissioners to hear cases. 

The proposed law reads: ‘‘The case shall be heard by Commission- 
ers or Deputy Commissioners appointed as provided herein, except 
where statutes authorize action by representatives of parties or organ- 
izations of parties.’’ There the control and appointment of examiners 
would be taken out of the hands of the Interstate Commerce Com- 
mission and lodged in this new tribunal. I think myself that that is 
not only unnecessary, but preposterous. 

There is another provision that I should have mentioned in these 
first two bills, and that is the appointment of presiding officers to take 
testimony. The bills provide that ‘‘The case shall be heard (1) by 
the ultimate authority of the agency or (2) by one or more subordinate 
hearing officers designated by the agency from members of the board 
or body which comprises the highest authority therein.’’ 

Then the bill provides that after the initial submission, ‘‘the sub- 
ordinate officer or officers who heard the evidence shall find all the 
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relevant facts and enter an appropriate order, award, judgment or 
other form of determination, or (2) the agency, upon the petition of 
all the private parties or upon its own motion or by general rule, shall 
require the entire record certified to it for initial decision.’’ Of course, 
that qualifying phrase ‘‘by general rule’’ may take care of the Inter- 
state Commerce Commission and may enable the Commission to continue 
the procedure that it has followed for many years of appointing exam- 
iners to hear cases and later having the examiners render a tentative 
report, which can then be made the subject of exceptions and argument. 
But I think that this provision is fundamentally wrong, in that I think 
the decision in the first instance, unless the parties may agree otherwise 
should be by the tribunal itself. I believe that parties are entitled to 
a decision not by a hearing officer, but by the Commission itself. I 
don’t see how the continuity of decisions could be obtained if hearing 
officers are to make on their own responsibility, without any control by 
the administrative tribunal, the decisions in cases. This qualifying 
phrase here might enable the Interstate Commerce Commission by a 
general rule to provide that in no case would the hearing officer make 
a final report and order, but that in all cases the records should be 
certified to the Commission for handling as they are now handled. 

It is also my recollection that Chief Justice Hughes in one of the 
Morgan cases referred with approval to the procedure before the Com- 
mission under which tentative reports are prepared by examiners and 
circulated, private parties are given an opportunity of filing excep- 
tions, and then oral argument following those tentative reports. 

Whether this bill would affect the powers that the Commission now 
has to divide itself into divisions, each division having the power to 
render decisions, I do not know. We were told by the representative 
of the American Bar Association that it was not intended to have that 
effect and that he did not think it would have: that effect. 

Now coming down to something practical (and I want to say again 
that what I have done here is just point out what to my mind are some 
of the impossible provisions in this bill as applied to the Commission) I 
am not undertaking to state whether they should be applied and can 
fairly be applied to other tribunals; our province here is a different 
one from that. Following our report in the last number of the Prac- 
titioners’ Journal I received a letter from Mr. Carl McFarland, who is 
the Chairman of the American Bar Association’s Committee on Ad- 
ministrative Law. It was a letter written in a very friendly and con- 
ciliatory tone and suggested that it might be helpful if we could talk 
over some of these problems. Last Monday Mr. Clarence Miller and I 
had the opportunity and the pleasure of spending almost two hours 
with Mr. McFarland, and I want to say to you that I am sure that 
both of us left with a feeling of encouragement as to the possibilities of 
sitting down with the Administrative Law Committee of the American 
Bar Association and working out something that will not make it im- 
possible for the Commission to function and that will enable the Com- 
mission to continue to control practice and procedure before it, which 
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I think it is in a better position to do with its fifty-seven years of ex. 
perience than any committee of Congress or Congress itself. 

We went over with Mr. McFarland some of these very things that 
I have mentioned. He had what he called his master copy before him 
and made some notes and conceded, I think, in almost every one of these 
points that some change would have to be made, that obviously so far 
as the Interstate Commerce Commission is concerned it couldn’t con- 
tinue to function if this bill were enacted into law. 

The President: What do you mean by his master copy? 

Mr. Smith: He had what he called a master copy of a drafted bill. 

The President: Somewhat different from the bills introduced? 

Mr. Smith: I don’t know as to that, Mr. President. He said that 
the bills introduced were not necessarily the bills that the American 
Bar Association would sponsor in the end, that the Committee is still 
working on it. That gave us some considerable encouragement. The 
Committee is still working on the drafts of bills, and he invited not only 
our encouragement but our assistance and said that he would like to 
sit down with us and work out a bill that would be of such kind and 
character that this Association could support it when it got in the Halls 
of Congress. He seemed to be receptive to our suggestions. He seemed 
to recognize the difficulties that we pointed out which are inherent in 
the bills as they now stand, and had an understanding of some of our 
problems that I had not found in talking to a good many members of 
the American Bar Association. 

He has suggested that it would be helpful if we could submit a 
statement of our views with respect to these provisions of the bills and 
if we could sit down with him or his committee and go over those sug- 
gestions with a view, if possible, to working out a bill that would not 
affect the Commission, in such a way as these bills do; as I have said, 
enable the Commission to function as it has functioned in the past. 

Mr. Horace L. Walker, (Richmond, Virginia): I don’t know that 
this is the time to ask a question. Is it, Mr. President? 

Mr. Smith: Ask it right now. 

The President: Mr. Smith will yield to a question. 

Mr. Walker: Mr. McFarland has invited you to make those sug- 
gestions. Would it be practical or feasible for your Committee to pre- 
pare a bill based on the present practice before the Commission and work 
toward having it substituted for this McFarland bill? As I think of it, 
the trouble that brought this all about was the practices in the admin- 
istrative bodies other than the Commission. 

Mr. Smith: That is quite true and they recognize that. 

Mr. Walker: We don’t want to be saddled with a new law to 
change the practice before the Commission. Why can’t we take the 
Commission as the perfect example of an administrative body that 
practices under proper rules, and try to work toward getting their 
practices adopted for the other administrative bodies? Whether that 
is practical I don’t know. 
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Mr. Smith: That is very pertinent and I think a helpful sugges- 
tion. It may be one approach that we could make to it. I think that 
would depend upon further negotiations and conferences with Mr. 
McFarland and his Committee. I will say this: He did say, to begin 
with, that he hoped that no one would go there and advocate the ex- 
emption of any agency from their proposed bill. That is the first plank 
in their platform. It seems to me the problem that concerns us is 
whether amendments can be made to these bills or some new bill can 
be drafted that will take care of the Interstate Commerce Commission. 

Mr. William A. Northcutt, (Louisville, Kentucky): Their remedy 
is, when they find disease existing somewhere, to apply something that 
affects everybody the same way. 

Mr. Walker: That is what I am afraid of. 

Mr. Smith: That suggests very practical problems that confront us, 
and I am not wise enough to suggest an answer at this time. I do want 
to make it plain and I want to emphasize that the reception that we got 
was really quite different from that which I thought we would get in view 
of what has been said in the American Bar Association Journal by the 
President and by other officers respecting the work of administrative 
tribunals. 

Mr. Robert E. Quirk (Washington, D. C.): May I ask a question, 
please? Do you know, Mr. Smith, whether Mr. McFarland, or the other 
members of that Committee, are familiar with the practice of the Inter- 
state Commerce Commission which has been developed over all these 
fifty-some-odd years? The reason I ask you is that it occurred to me 
from my talk with members of the Bar Association (and I have been 
a member over twenty years) that they are not very familiar with it. 
If some of them were familiar with it, why would they not be willing 
to take a system which has stood the test of time, the sanction of time 
and experience, and use it as a sort of model, instead of going de novo, 
a bull in a china shop sort of thing, and pattern the old system to make 
it fit something new, especially where everybody who practices before 
the Commission seems to be satisfied with the way the Commission does 
it? 

Mr. Smith: I think that is one trouble with many of the members 
of these committees of the Association. I mentioned that this morn- 
ing. I said I had appeared several times before the Committee on Un- 
authorized Practice of the American Bar Association and I was always 
somewhat discouraged by the lack of understanding and knowledge that 
members of that Committee had respecting the work of the Commission 
and the problems before it and the manner in which those problems 
were worked out. I said this morning, and I think probably it is true 
here, that there is a process of education to go through so that these 
men may understand what the Commission does, what its problems are, 
and how it functions and what its rules are. 


_Mr. Walker: Mr. Smith, that is the reason I made the suggestion a 
while ago. You have been rather active in the American Bar Asso- 
ciation on administrative questions, and it seems to me that if our 








106 1. C. C. PRACTITIONERS’ JOURNAL 





Committee were to prepare a bill, if a bill is going to be passed, and 
try to convert the American Bar Association Committee to our views 
as to the proper method of procedure in all administrative bodies, we 
might succeed. As Mr. Quirk said, it has been proved over the years 
to be the best that can be evolved. Why get something new and start 
over again on the Interstate Commerce Commission ? 

Mr. Smith: I think there is a good deal in that thought. I think 
that point is well taken. 

Mr. R. 1. Murphy, (Atlanta, Georgia): Mr. Smith, why wouldn’t it 
be a good idea to ask them to make a subcommittee of the one they al- 
ready have and endeavor to include some of the members of the Bar As- 
sociation who do practice before the Interstate Commerce Commission; 
that is, rather than just a committee from the Association dealing with 
the committee that they have, who apparently are not familiar with it, 
appoint a subeommittee to work with them a little more closely in order 
to expedite this? 

Mr. Smith: That, of course, would be a matter for the American 
Bar Association to determine. 

The President: Mr. Smith, isn’t what you are suggesting here 
substantially that in effect? You are a member of the American Bar 
Association. 

Mr. Smith: Yes. 

The President: And you are to work with him. 

Mr. Smith: As I said, getting down to the practical points, what 
I think should be done is that the Association (I don’t know whether 
any further authorization is necessary at this time) should in any event 
know about this, know what is going on, and should give its blessing 
as such to the work that some of the committees are trying to do, and I 
think my own view is that the Executive Committee should be vested 
with the authority in the end to determine how far the Association might 
be justified in going, dependent upon the result of our negotiations 
with the appropriate committees of the American Bar Association in 
either opposing the bills, if and when they come to a hearing, or making 
some suggestions that might run counter to the views of the Adminis- 
trative Law Committee of the American Bar Association. I don’t think 
we would be justified in going beyond that at this time. I think it 
should be left to the good judgment and discretion of the Executive 
Committee, knowing that the Committee will take whatever steps may 
be necessary so far as we can take them to insure that the provisions 
in the bills will not be of such kind and character that would make it 
impossible for the Commission to function, or would change substantially 
practice and procedure before it, or would remove from the Commis- 
sion itself the power to prescribe rules of practice and procedure and 
to make those rules of practice and procedure elastic enough to fit the 
infinite number of facts and different cases that come before the Com- 
mission in its year’s work. 

I think that there is a good deal in the point that has been made 
that the average lawyer is simply not familiar with the work of the 
Commission, with the infinite number of kinds of cases that it has, the 
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variety of its tasks, and how it has had to fit its rules of practice and 
procedure to meet the different kinds of cases as they come up in dif- 
ferent ways. 

Mr. William Williamson (Pierre, 8S. D.): Mr. Chairman, may I ask 
a question? It isn’t your understanding, Mr. Smith, is it that these 
bills you have discussed apply only to the procedure of the Interstate 
Commerce Commission ? 

Mr. Smith: They apply to all the Federal administrative tribunals. 

Mr. Williamson: I don’t know how much experience some of you 
have had in appearing before other Commissions, but you must remember 
that the Interstate Commerce Commission has probably the most ad- 
vanced and the best procedure of any of the Commissions that have been 
established. Some of these Commissions have been rather arbitrary in 
their rulings. 

Mr. Smith: That is what the bill is aimed at. 

Mr. Williamson: Yes, that is what brought about the bill. They 
have been rather arbitrary in the matter of introduction of evidence. 
Some of these Commissions act not only as fact-finding bodies, but also 
as prosecutors. We must bear in mind that what the Bar Association 
has in view is to reform the law in such a manner that they are not up 
against an arbitrary or impossible procedure before some Government 
commission. I don’t believe that the American Bar Association has 
very much criticism to make of the procedure before the Interstate 
Commerce Commission. ; 

Mr. Smith: I don’t think it has any, so far as I know. 

Mr. Williamson: No. I think what they are driving at is to reach 
some of the other Commissions. It may be necessary to pass some 
legislation which will control the situation, and of course it will have 
to be general and applicable to all Commissions. Therefore, appoint- 
ment of the Committee that has already been suggested to confer with 
the American Bar Association, I think, is the only method by which we 
can arrive at a sensible solution of the whole problem. 

Mr. Smith: Yes. I think that as a result of the letter that Mr. 
McFarland wrote me and the result of the conferences that we have had, 
we have a door now through which we can approach these problems 
that we have never had before. 

Mr. Williamson: I would like to make one other inquiry. Have the 
other Commissions of the Government conferred with you, or anybody 
else, with reference to these bills, or are they participating in the dis- 
cussions at all with the Bar ‘Association? 

Mr. Smith: I don’t know. They haven’t conferred with me. 

__ Mr. A. 8. Dolch (Washington, D. C.): May I ask whether in your 
judgment, it is desirable to continue negotiations with the ‘American 
Bar Association, or do you want a resolution from this meeting that 
would empower the Executive Committee to go to Congress directly. 
After all, I don’t believe the American Bar Association is a holy cow, 
and if they wrote this kind of bill—in fact, that bill as you have read 
it (and I have read it once) attempts to change the basic law by indirec- 
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tion; it attempts to take out of the Interstate Commerce Commission’s 
hands the making of a decision with respect to the law and the case 
in point. That last bill which you read is a particularly vicious bill, 

Mr. Smith: Yes, the Smith Bill goes far beyond the other two. 

Mr. Dolch: I am with one of the A. B. C. agencies. I am speaking 
for myself, personally, as a member of this Association. Of course I 
know that these bills are strictly aimed at all of the so-called adminis- 
trative agencies, and probably the people who wrote them knew very 
little about the Interstate Commerce Act or the Interstate Commerce 
Commission’s procedures. You said that the American Bar Association 
asked that we should not attempt simply to take out one of the organ- 
izations. 

Mr. Smith: They said that was their position, yes. They want to 
draw a bill that will apply to all Federal agencies without any excep- 
tion, and I can understand why, of course. 

Mr. Dolch: Pardon me just a moment. I was going to say, the 
difficulty there is that the so-called Federal agencies are operating un- 
der Executive Orders which are only operative during the war and un- 
der the present wartime powers. Presumably they will fade out of the 
picture, I mean except the Federal Trade Commission and several of the 
organizations that are operating under basic law; but it has occurred to 
me that possibly there could be two methods, one for those agencies that 
are operating under basic law, and the other, for instance, for those that 
are not. For instance, these bills would operate to tie it on OPA and 
WPB and some of the other agencies that are administering executive 
orders. 

Mr. Smith: I don’t know that they would. You know there is an 
exception in there. ‘‘There shall be excluded from the operation of this 
Act all functions which by law expire on or before July 1, 1947, or upon 
the termination of present hostilities, or within any fixed period there- 


I see. I hadn’t noticed that. 

Mr. Smith: So there is exception here that might relieve those 
agencies, the so-called wartime agencies, from any concern. 

Mr. Dolch: I am getting to what our action should be, whether 
we should continue to be the tail of the kite and continue to approach 
the American Bar Association, or whether we should authorize our 
Executive Committee to appear before the House Judiciary Committee 
and state our case, as our own case, with respect to the Interstate Com- 
merce Commission and leave the rest of the consideration out. 

Mr. Smith: My view is that the door has been opened to us, as 
I say, in a way that has never been done before, and I think we should 
go through that door and see what we can do with the Administrative 
Law Committee of the American Bar Association. I don’t believe we 
should tie our hands now to take one course of action or the other be- 
fore Congress. We don’t know what turn this will take. I think that 
should be left to the Executive Committee, dependent upon what we are 
able to do. I think the Executive Committee should be given the au- 
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thority, if it doesn’t possess it now, to determine, for example, whether 
we would ask for an exemption, whether the bill in the end was of such 
kind and character that was just unworkable from the standpoint of 
the Commission—that is one thing—or whether there are provisions that 
ought to be modified or eliminated and that some specific exemptions 
should be written into the Act in so far as the Commission is concerned, 
or some change in the language which would enable the Commission 
to function. Those questions cannot be answered now, because we don’t 
know what will be the outcome, and, as Mr. McFarland said, this bill 
is not necessarily the American Bar Association’s bill; they are still 
working on it, and we don’t know what bill will finally come out in the 
mill. 

Mr. Northcutt: Mr. Smith, once you go through that door for the 
purpose of making some sort of compromise with the American Bar 
Association and agreeing to give up some part of the liberty that the 
Commission now has .. . I don’t believe in that. I think we ought to in- 
sist that the Commission be left alone. It has been functioning for fifty- 
seven years and I have been watching it pretty closely for thirty-six of 
those fifty-seven and if is getting better and better every day. The 
Commission can change its rules of practice and procedure any day it 
pleases and it doesn’t have to wait two years for another Congress to 
come in and maybe twenty years for another Congress to come in that 
is willing to do what ought to have been done and never should have 
been undone. Why don’t they go down there and advocate what we 
believe in? 

Mr. Smith: That would simplify matters a good deal, I am frank 
to say, but we are going to be confronted and all the agencies are going 
to be confronted with some demand for some uniform procedure bill. 
The question is one of tactics and one of good judgment, whether we 
should just adopt that attitude and let the chips fall where they may, 
or whether we should see what can be done. 

Mr. Northcutt: I suspect we could compromise with Germany and 
Japan but we oughtn’t to do it. 

Mr. Smith: I don’t believe that we should compromise and as a 
result give away our shirt. Of course, there is always that possibility, 
but that might depend upon the good judgment of those who are doing 
the compromising. 

Mr. Northcutt: I would compromise if they would except the 
Commission. 

The President: Mr. Smith, this is rather a large question. Do 
you think that a bill can be drawn which will embrace all features of 
the Commission’s practice and practice before all of the other agencies 
without carrying throughout its entirety an exception here, there, and 
elsewhere, either for the Commission or one of the agencies? 

Mr. Smith: My answer to that would be that if the draftsmen of 
the bill believe in the administrative process and believe that it has to 
function and must function and that there must be some elasticity in the 
powers of an administrative tribunal and in the right that it has to pre- 
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scribe rules of procedure that will fit the kind of cases it is dealing with, 
that would be possible. I think it depends a whole lot upon the atti- 
tude of mind and spirit with which the thing is approached. 

The President: You take the Commission’s practice in connection 
with two types of cases, a complaint case and a suspension case. The 
Commission is supposed to hear a complaint case. A protest is almost in 
the nature of a complaint. 

Mr. Quirk: The law says it is a complaint. 

The President: I said almost. 

Mr. Quirk: The law characterizes that as a complaint. 

The President: If you make a protest, the Board of Suspension can, 
if it desires, hear you, but that is in its discretion. I imagine Division 
2 could hear you, if it desired. 

Mr. Smith: Yes. 

The President: If all applications or complaints or whatnot must 
be heard, would you make a special provision that an application under 
Section 15 for suspension would be exempt, or can you make a uniform 
rule as to what shall be heard and what not? 

Mr. Smith: Well, of course that raises a question as to whether 
you could extract from such a bill as this any provision that would 
affect the powers of the Commission to regulate practice and procedure 
with respect to protests and suspensions. 

The President: Doesn’t it go to this: that the Commission itself 
has at least a half dozen different types of procedure? 

Mr. Smith: Yes, that is the difficulty. 

The President: Each of which is handled in a separate and distinct 
method. Then you go to the Communications Commission and they have 
other types; then you go to another organization and it has other types. 
Do you think it is possible to aggregate all of those into a common rule 
that won’t play havoc here, there, and everywhere? 

Mr. Smith: As I said, I think that might depend upon the atti- 
tude of mind and spirit that the draftsmen of the Act brought to the 
subject. I think that too often there has been an inherent suspicion of 
the administrative process, that that is one trouble with the attitude of 
many people toward these bills. I think this section I just read here is 
a preposterous one. It says that no clerk, officer, or assistant shall con- 
sult with or receive oral or written comment from any other officer of the 
Commission. 

The President: You take the same paragraph and go back a few 
words and it says that the hearing officer shall consider (1) the whole 
record or (2) what the parties present. Does that mean that the parties 
ean get together and say the Commission shall not consider the first 
day’s hearing but only consider the second? 

Mr. Quirk: Mr. President, it seems to me that the question which 
we are discussing, as Mr. Smith has said, is largely one of tactics. The 
question is, whether or not some appropriate committee of this organ- 
ization should cooperate with the American Bar Association Committee. 
The American Bar Association does have some influence and standing 





NOVEMBER, 1944 1] 





in this country. If they finally recommend and approve a bill that 
wouldn’t be suitable to the Interstate Commerce Commission practice, 
it might not be an easy matter to have an exception made. I think, 
therefore, that some action ought to be taken looking to an effort at 
least to work with the American Bar Association. 

I don’t share the fear that Mr. Northcutt expressed, namely, that we 
would just give up our shirt. Nor does it concern me at the moment 
that it might be very difficult to work out an overall bill which would 
suit the Commission. I personally don’t think it would be. The In- 
terstate Commerce Commission has certain types of cases on which 
the law doesn’t require a hearing. 

Getting back to Mr. Walker’s suggestion, these bills are inspired by 
certain fundamental practices which the other agencies have not followed. 
Once this Bar Committee is mindful of the fact that the Interstate Com- 
merce Commission practice over a long period of time, always, as far as 
I know, has been careful to give notice, to give a fair hearing, the right 
to argument, and that the people who decide the cases may not always 
hear them but they do what Judge Hughes said had to be done, they 
considered the evidence; once this Bar Committee appreciates that the 
Commission’s practice protects all the rights— 

Mr. Smith (Interposing): Conforms to the standards that they 
want imposed on other agencies. 

Mr. Quirk: It isn’t hopeless that we might be able to persuade 
them that our practice is the oldest one which has been tested by ex- 
perience, and it might very well be used as a model. Even if it isn’t 
perfect, it is one of the best there is. 

Mr. Smith: As I said before, I agree with you, Mr. Quirk; I agree 
with what you have said. The reception that Mr. Miller and I got at 
Mr. McFarland’s hands I think emphasizes the advisability of pursuing 
that course. I would like Mr. Miller to say something. He is a member 
of one of the local committees of the American Bar Association. I 
would like to have him, if he will, take up this matter somewhat further 
from his standpoint. 

Mr. Clarence A. Miller, (Washington, D. C.): Mr. President, Gen- 
tlemen of the Commission, and Friends: I am not going to attempt to 
discuss any of the details of this bill. As Mr. Smith said, I accompanied 
him to the conference with Mr. McFarland and I did that in two ca- 
pacities, one of them as a Practitioner before the Commission who has 
been associated with these procedural bills at least since 1938, and 
secondly in my capacity as Chairman of the Administrative Law Com- 
mittee of the American Bar Association for the District of Columbia. 

I think you folks might be interested in knowing something of that 
American Bar Association setup in so far as these bills are concerned. 
The American Bar Association has a Special Committee on Admin- 
istrative Law. That Committee is now headed by Mr. McFarland. The 
American Bar Association is now creating and in many states has ac- 
complished the job, State Committees on Administrative Law, and my 
position is Chairman of that State Committee for the District of Colum- 
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bia. Our Committee in the District of Columbia will have some fune- 
tions somewhat different from those of various other state committees 
and will probably work more closely with the Special Committee on Ad- 
ministrative Law of the American Bar Association than any of the 
state committees in so far as draftsmanship, consideration of suggestions, 
and that sort of thing may be concerned. So far as the Practitioners be- 
fore the ICC are concerned and so far as the Commission is concerned, 
you will have at least one person fairly closely in touch with this A. B. A. 
legislation who has at least some knowledge of the Commission’s pro- 
cedure. 

As Mr. Smith pointed out to you, the bills which have been intro- 
duced cannot now be said to be the American Bar Association’s final 
bills. They were introduced among other things for purposes of dis- 
cussion. They represent the views of the American Bar Association at 
the time they were introduced. There have been some changes in the 
Committee on Administrative Law of the American Bar Association and 
perhaps there will be some change in the views of the members of that 
Committee.. So that, as Mr. Smith has pointed out to you, the door is 
wide open for the Practitioners before the Interstate Commerce Com- 
mission and others to confer and work with the A. B. A. Committee on 
Administrative Law. 

I am sure I can speak for Mr. McFarland and his Committee when 
I say that that Committee welcomes the suggestions of this Association 
through its Committee and will give serious consideration to any sug- 
gestions or amendments which this Association of Practitioners may 
present. 

There has been a great deal said about these bills. They have been 
labeled, at least sometimes, as Carl McFarland’s bills. I think Carl 
very gladly denies parentage of the bill; at least I am quite certain 
that he will not agree with some of the provisions found in the bills as 
introduced and that he and his Committee will be willing to change a 
number of these provisions. What that Committee needs is concrete 
suggestions for the improvement of the bill which will take care of these 
things that the Practitioners did not like. 

There is no thought on the part of the American Bar Association 
and its Committee or anybody else of doing anything—at least doing it 
deliberately—that would in any way hamstring or handicap the Inter- 
state Commerce Commission in the performance of its function. I have 
made the statement before, and I repeat, that if we had all the admin- 
istrative agencies of the Federal Government functioning like the Inter- 
state Commerce Commission we wouldn’t have any demand for any 
kind of legislation and we wouldn’t even be giving consideration to this 
subject this afternoon. 

These bills are at least in part generated by the distrust of the law- 
yers of the functioning of a number of these administrative agencies. 
That distrust grows out of experience, and I might say that I share very 
largely that distrust with the other lawyers. There is no one living who 
has a greater desire for a reformation of administrative procedure for 
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some of these administrative agencies than I have, and no one who recog- 
nizes more clearly than I do the absolute necessity for some reformation 
of administrative procedure. It is just impossible in the drafting of 
legislation or in the presenting of legislation to Congress, where you are 
seeking to accomplish particular purposes, to start drawing the line. 
I think one of the greatest mistakes that can be made would be for the 
American Bar Association, which is quite anxious to have passed some 
kind of administrative procedure bill, to start out by exempting the 
Interstate Commerce Commission from its provisions. It is perfectly 
impossible from a legislative standpoint, and I think we might as well 
all recognize that now, for this reason: that if the American Bar As- 
sociation in its bill should exempt the Interstate Commerce Commission, 
then it would be called upon to exempt the Federal Communications 
Commission, the United States Maritime Commission, the National 
Labor Relations Board, and you can go down the line, every one of them 
would want to be exempted. Therefore, the American Bar Association 
would first be put to the proposition of drawing a line between the 
so-called good agencies and the bad agencies. 

One of the things that I, personally, have always tried to avoid 
was drawing the line anywhere. My theory has always been: Who am 
I to draw the line where God hath not? I don’t think anybody can 
start out by drawing lines in this legislation. I think that more can 
be accomplished by this Association, that is the Practitioners’ Asso- 
ciation, vesting in its Executive Committee if it desires, or in Mr. 
Elmer Smith if it desires, full discretion to act for the Association in 
connection with this legislation, and I am sure that Mr. Smith and his 
Committee will work closely with the American Bar Association Com- 
mittee and those who are endeavoring to redraft a bill which will meet 
these objectives. I am not sure in my own mind yet (I haven’t actually 
tried it, as a matter of fact) that words can be found that will eliminate 
every objection that we may have as Practitioners before the I. C. C. on 
this bill. I am certain that words can be found, which will so rewrite 
the bill as to enable the Interstate Commerce Commission to continue 
to function as it is now functioning. I think everybody who is familiar 
with the subject realizes that this should be done. I think everybody 
who is familiar with the subject also realizes that there must be some 
reformation of administrative procedure so far as these Federal agencies 
are concerned. Therein lies the problem, to get a bill which can be 
passed by the Congress which will do what the American Bar Associa- 
tion wants done toward reforming administrative procedure, or at least 
the basic standards, and, on the other hand, getting a bill which will 
enable the Interstate Commerce Commission to function. 

Mr. McFarland told Mr. Smith and myself that there was no desire 
on the part of anybody, in any way, to hamstring the Interstate Com- 
merce Commission. I think there is a great deal of merit in the prop- 
osition that probably the real draftsmen of these bills which have been 
introduced were not familiar with the Interstate Commerce Commis- 
sion’s various and sundry functions. 
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I have had just about twenty years’ experience now before the 
Interstate Commerce Commission and I wouldn’t stand here and say 
to you that I was familiar with all the Commission’s functions or with 
all of its procedures. Nobody can be. But collectively, the Practitioners’ 
Association can present to the American Bar Association’s Committee 
a plan which will do what the Practitioners want done, I am quite sure, 
and I think with every opportunity to get at least a reasonable com- 
promise and a workable bill. 

I think all of us should keep in mind the fact that the American 
Bar Association has the enactment of an administrative procedure bill 
right up at the top of its agenda for this present year. The whole force 
and strength of the American Bar Association is going to be devoted 
to that end. 

Mr. Quirk: Mr. Miller, may I interrupt? 

Mr. Miller: Yes, sir. 

Mr. Quirk: In addition to the American Bar Association being 
anxious to have some such legislation passed, isn’t it pretty generally 
recognized that there is a large number of men in Congress who feel 
that some such legislation is necessary, so that wholly aside from the 
American Bar Association we are likely to be confronted with these 
bills in any event? Isn’t that so? 

Mr. Miller: I think that is unquestionably true, Mr. Quirk, and it 
is borne out by the experiences of the past. I have right here the whole 
history of this subject for the last six years, including many bills that 
were introduced in Congress on this subject, and certainly not more than 
two of them or three of them in any wise had the support or sponsorship 
of the American Bar Association. So that if the American Bar As- 
sociation were entirely silent on the subject we would still have admin- 
istrative procedure bills in Congress. 

Mr. Howard Smith, the Chairman of the Special Committee of 
Congress that introduced the so-called Smith Bill, (which goes further 
than the A. B. A. bills) of course, is very adamant upon one proposition 
in particular, and that is the segregation of the prosecuting function 
from the judgment function. His bill goes further along that line than 
the rest of them. I know that, as Mr. Quirk has said, there are many 
Members of Congress who know, as lawyers and as laymen, that some- 
thing must necessarily be done with respect to reforming administrative 
procedure of these Federal agencies, and the proposition which we must 
all work to, I think, the American Bar Association, the Practitioners’ 
Association and everybody who is interested in the subject, is to get 
the best and most workable bill that can be obtained. You get more 
in this world by cooperation than you do by fighting; at least I think so. 
You have to remember that molasses will catch many more flies than 
vinegar. I think that with the fine spirit of cooperation between this 
Association, as expressed through Mr. Elmer Smith, and the fine spirit 
of cooperation of the American Bar Association, as evidenced by Mr. Me- 
Farland, and so on, we ought to be able to get something that will be 
reasonably satisfactory to all of us, but I think the practical way of 
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getting it is for the Practitioners’ Association to give full and complete 
authority either to the Executive Committee or to Mr. Smith’s Com- 
mittee, at least to some committee to act for and on behalf of the 
Association. 

I think, Mr. President, that is all I can contribute to the subject. 

The President: Mr. Miller, these two bills that have been referred 
to have been designated as the American Bar Association bills and then 
they have been designated as not the American Bar Association bills. 
Will you indicate or describe how they came into existence and what they 
purport to represent? 

Mr. Miller: I thought I made that clear. These two bills, 8. 5081 
and §. 2030, if I recall correctly, were bills that were approved in 
principle by the House of Delegates of the American Bar Association. 
I think some change in the language was made between the time of that 
approval and the time of their introduction. I think these bills evidenced 
the thought of the American Bar Association at the time they were in- 
troduced. Some provisions of these bills very clearly reflect the very 
decided views of some of the members of the American Bar Association’s 
Committee on Administrative Law as it existed last year, and I think 
the best way to summarize that is to say that these bills probably at the 
time of their introduction substantially represented the views of the 
American Bar Association, but they do not now represent the views of 
the American Bar Association. 

The President: Do you mean the Bar Association or the Committee 
that is working on it? 

Mr. Miller: The Committee on Administrative Law of the Bar As- 
sociation is the Bar Association for this purpose now. 

The President: Mr. McFarland is the Chairman of that Committee. 

Mr, Miller: Yes, sir. 

The President: Can you name any of the other members? 

Mr. Miller: I don’t know the other members off hand right now 
because I haven’t seen the personnel of the new Committee. 

The President: Do you know whether there are any members on 
that Committee who are active Practitioners before the Commission ? 

Mr. Miler: I do not know. Mr. McFarland is present. He may 
be able to give us the names of the members of the Committee, but I 
don’t know them myself. 

Mr, A. E. Stude, (Baltimore, Md.): Mr. Miller, do you think it is 
possible to frame a bill to cover procedure before all the various Federal 
agencies, including the Interstate Commerce Commission, taking into 
consideration the various contingencies which are in effect and various 
procedures within agencies that are in effect? 

Mr. Miller: I do, very decidedly. I may have the wrong philosophy 
of life, I probably do in many respects, but I am one of those fellows 
who has the philosophy that in anything you do you have to begin by 
wanting to, and once you want to you can do anything. If the Federal 
courts can operate under a set of Federal Rules of Civil Procedure, 
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taking into consideration all the different types of cases they have, I 
see no reason why Federal administrative agencies can’t work under 
a standard or uniform administrative procedure bill, provided it is 
properly drawn. 

Mr. David H. Moses, ( Suffern, N. Y.): Mr. Miller, I think after 
the Walter-Logan Bill, or some similar bill was vetoed by the President, 
then they had the Attorney General’s bill on administrative law; then, 
as I understand it, the Attorney General’s committee or the Attorney 
General, I don’t know which, was going to draft a model code of admin- 
istrative practice. Have they abandoned the subject or are they still 
in the picture? 

Mr. Miller: I don’t by any means attempt to speak for the De- 
partment of Justice or the Attorney General, but I will say they had 
the Attorney General’s Committee on Administrative Procedure, and, 
as you will recall, that committee split up to a certain extent. There 
were certain things on which there was a difference of opinion in that 
committee, and two bills were drafted, a majority bill and a minority 
bill, and they were introduced in an earlier Congress. So far as I have 
any information on the subject (and I don’t profess to have all the 
information on the subject by any means), I do not know now that the 
Attorney General, or anybody for him, has drafted a so-called admin- 
istrative procedure code. What they have cooking down in the Depart- 
ment of Justice is not for me to say because I don’t know. 

Mr. Moses: Has there been anything come out of that? The At- 
torney General wrote those very voluminous reports and has anything 
come out of that? 

Mr. Miller: Let me correct your impression on that. I don’t think 
the Attorney General had anything to do with the writing of the re- 
port of the Committee on Administrative Procedure. What did come 
out of that Committee was 8.674 of the 77th Congress, which represented 
the minority views of the 77th Congress, and S. 675 of the 77th Con- 
gress representing the majority views, and H. R. 4238 is the same as 
S. 674. There may be some other bills introduced that are kindred. 
We had two bills introduced in Congress growing out of the report 
of the Attorney General’s Committee on Administrative Procedure, but 
no action has been taken by the Congress on either of those bills, at least 
as yet. 

Mr. Moses: So the bills that we are considering are. just those 
bills that are sponsored by the American Bar Association ? 

Mr. Miller: That is my understanding, yes. 

Mr. E. H. Burgess, (New York City): I would like to ask Mr. Smith 
a question. Mr. McFarland is Chairman, is he not, of a subcommittee, or 
is that the main committee of the American Bar Association? I thought 
Mr. Sylvester Smith was Chairman of the Committee on Administrative 
Procedure of the American Bar Association. I was wondering if Mr. 
McFarland was chairman of a subcommittee. 

Mr. Smith: He was for ’43 and ’44. I have a list here of the 
members for 43 and ’44. I don’t know who are the members for the 
coming year. 
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Mr. Burgess: I would also like to ask, is it the thought of your- 
self and those who have studied it a good deal more than I have, that it 
is feasible or possible to formulate a bill which could encompass the 
various specialties of procedure that are involved. I have in mind par- 
ticularly a number of special procedures that the Interstate Commerce 
Commission adopts in connection with dealing with this section and a 
lot of other special procedures that are necessary to take care of special 
eases. All of these other tribunals must have equally complex special- 
ties. The query: Is it feasible to spell out all the details of those in a 
procedural bill or is it not necessary to deal more or less with principles 
and guideposts and leave details to the tribunal in question to work 
out within certain standards? I, personally, am in favor of cooperation 
and an attempt to deal jointly with them. I think it would be most un- 
fortunate if this Association had to oppose the American Bar Associa- 
tion. From that fact alone I think we have a formidable opponent. 
I think we have to realize that. I don’t think the Bar Association is 
our opponent. I think we ought to capitalize on that. I, for one, would 
be in favor of a motion empowering the Executive Committee of this 
Association to explore to the limit the possibilities of working out a 
bill of the kind which we all favor. I don’t think there is anyone in this 
room who has any fault to find with the Interstate Commerce Commis- 
sion’s procedure. We would like to see that made standard. It has been 
time-tested and approved and it works. That can’t be said of any other 
procedure. We ought to capitalize on that and build on it. But I think 
the way to go about it is to explore the possibilities of putting that pro- 
cedure across as the foundation procedure and do it by empowering 
our Executive Committee, either through itself or through a subcom- 
mittee, to explore to the limit the possibilities of working out something 
to that end with the Bar Association Committee. 

I would like to move, in order to get the matter before the meeting, 
that the Executive Committee of this Association be empowered to take 
such action as in its judgment is available and appropriate to explore 
to the fullest the possibilities of cooperative action in the way of form- 
ulating a procedural bill satisfactory to the principles that we are 
a talking to. I didn’t formulate the motion, but that is the spirit 
of it. 

The President: Perhaps Mr. Smith has a motion which he would 
like to make which you would accept. 

Mr. Burgess: I would be very glad to withdraw mine for Mr. 
Smith’s if he has it. 

_ Mr. H. D. Fenske, (Detroit, Michigan): Mr. Chairman, I would 
like to say that I find myself saying, with a great deal of trepidation, 
what I intended to say in the spirit of your opening remarks, in view 
of the addresses of the speakers. I feel that there is need for some 
procedural changes on the part of the Interstate Commerce Commission, 
and although I have just as the other speakers have stated, respect for 
the Interstate Commerce Commission (and don’t necessarily believe that 
it is necessary to have that put in the form of a bill), I believe that it 
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could be worked out and the points that I have in mind could be worked 
out through the Rules of Practice of the Commission jointly with the 
Association. 

While I had intended to discuss those points here at the meeting, 
I don’t believe that it would be proper to do so and I would prefer to 
submit them, I believe, to the Chairman of the Committee. I think that 
would be more appropriate at this stage of the game, but I do feel that 
some of these procedural rules which are embodied in these bills would be 
well to be applied to the Interstate Commerce Commission practice. 
I say that with all due deference and respect for the manner in which 
the Interstate Commerce Commission has handled matters in the past. 
I do believe, however, that with the intricacy of the procedure and the 
tightening on the part of the Commission in their Rules of Procedure 
with respect to pleadings, and so on, there have been some situations 
which have occurred that merit the consideration of procedural rules. 
So I would like to have the opportunity, before the Committee does act 
on this matter, to submit to them the views that I hold. 

Mr. Walker: May I ask Mr. Fenske a question? Did you offer any 
suggestions recently when the Commission revised its rules? They have 
been revised recently, you know 

Mr. Fenske: Yes, I did that, and I am happy to say that some of 
those suggestions were considered and were embodied in the Commis- 
sion’s rules. 

Mr. Walker: Did you present to the Commission at the time these 
suggestions were made what you have in mind now? 

Mr. Fenske: No, I did not. I did not study the matter as closely 
and as critically as I did after analyzing these bills, and it is for that 
reason that I don’t think it would be well to bring it into the meeting 
at this time. I think I would like to have the benefit, however, of pre- 
senting my views to the Committee so that they might analyze them 
first before they are brought up for consideration on the floor. 

The President: I think the Committee would welcome any sug- 
gestions of that type, and you could submit them to Mr. Smith directly. 

Mr. Wilbur E. Hanley, (Cleveland, Ohio): Do I understand that 
there is a motion before the House now? 

The President: There was one made, but I believe tentatively with- 
drawn with the view in mind that Mr. Smith, who is more or less spon- 
soring the program, might have a substitute motion. 

Mr. Hanley: Might I ask if Mr. Miller and Mr. Smith are on the 
Executive Committee? 

The President: No, neither one. 

Mr. Hanley: Thank you. 

Mr. Smith: I don’t know that my motion would differ substantially 
from Mr. Burgess’. I have just one further suggestion. My first point 
is that it might be well for the Association to go on record as approving 
the holding of conferences between appropriate committees of the As- 
sociation and appropriate committees of the American Bar Association 
with a view of endeavoring to work out an administrative procedure bill 
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that will enable the Commission to continue to function as it has been 
functioning, that will not hamstring it in its internal organization, and 
will insure that it will continue to have the power to make rules of 
practice and procedure to fit the kind of cases as they come before it. 
That is the first proposition which I think is in substance what Mr. Bur- 
gess had in mind. 

My second proposition is this, and I am looking a long way in the 
future now. We don’t know when we will hold another meeting. I 
remember what I heard the President of the Illinois Central say one 
time, that every man should have a boss. The President has the Board 
of Directors, if it is a real Board. I think that the Association should 
specifically empower the Executive Committee here to determine in the 
end, after we have concluded these negotiations with the American Bar 
Association, what position the Association should take then with respect 
to any bill that might be introduced in Congress, either sponsored by 
the American Bar Association or anybody else, (for example, Mr. 
Smith of Virginia might continue to insist that his bill should be 
passed) with the power to determine what the attitude of the Associa- 
tion should be with respect to those bills when the time comes for those 
bills to be set down for hearing and for us to make any objections if we 
then have any objections to make. 

Mr. Watkins: Mr. Chairman, I have tried to state it very briefly 
and I would like to offer this resolution: that our Executive Committee 
cooperate with the Administrative Law Committee of the American Bar 
Association to endeavor to frame a bill on administrative procedure 
that will preserve the procedure necessary, that the Interstate Com- 
merce Commission needs, to perform its various functions, and that 
the said Executive Committee be empowered to speak for the Association 
on any bills dealing with administrative procedure that may be consid- 
ered by Congress. 

The President: Mr. Watkins, would you accept an amendment to 
that? You say the Executive Committee should confer. Will you 
amend it to read ‘‘the Executive Committee or a subcommittee appoint- 
ed by it to confer with the American Bar Association’’? 

Mr. Watkins: Yes, sir. I was assuming that the Executive Com- 
mittee would delegate that authority, but I will be glad to have it the 
Executive Committee or any other authorized committee. 

The President: Have I a second to this motion? 

... The motion was seconded .. . 

Mr. Walker: I don’t think that motion reads right now. I think 
the way it reads now it empowers the Executive Committee or any other 
committee to do these things. 

The President: Are you satisfied with Mr. Smith’s motion? 

Mr. Walker: Yes, as amended, but I am satisfied with Mr. Watkins’ 
motion as amended by you, but I think he misspoke himself here on 
the record as to what you said. 

_ Mr. Watkins: I meant to amend it by saying the Executive Com- 
mittee or any subcommittee authorized by the Executive Committee. 
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Mr. Walker: I accept that. ’ 

Mr. John D. Battle, (Washington, D. C.): I second it. 

Mr. William W. Collin, Jr., (Pittsburgh, Pennsylvania): Mr. Chair- 
man, should there be some provision in the resolution that is adopted 
which will take care of negotiation with any group other than the Amer. 
ican Bar Association, if such groups shall appear in connection with 
this legislation, or does the Committee consider that the American Bar 
Association is, at least so far, the only one with whom it should confer 
and discuss? 

Mr. Moses: I don’t think I fully comprehend this present proposal. 
Wouldn’t it be well to have just an omnibus resolution here giving the 
Executive Committee and any subcommittee the Executive Committee 
may deem necessary to appoint full power to investigate, confer and act 
with respect to the subject of administrative procedure? There may be 
an awful lot of work to do before we even get to a bill stage, and it is 
a subject that is going to be with us a good long time. Every time I 
speak to any Members of Congress that is one of the first orders of bus- 
iness after the war is over, the growth of administrative agencies and 
their practices. People in these war agencies are coming face to face 
with administrative agencies for the first time, and it is probably one 
of our most important subjects. I feel that perhaps it would be much 
better to have the Executive Committee or a subcommittee with the 
broadest power possible and let them do what they see fit and necessary. 
If we want to report back to the Association and they want to act, let 
them do it, just as they think is necessary under the circumstances. 

The President: The Chair is inclined to believe that Mr. Watkins’ 
motion is broad enough to embrace all of the points you referred to. 

Mr. Watkins: I was going to say, too, that one of the purposes of 
my motion is to put the Association on record as being in favor of a bill 
that will preserve a procedure necessary for the Commission to carry out 
all of its functions and that was in the bill, whereas the statement you 
made was that the Association would not be going on record on that 
question ; it would be just a delegation without any instructions. There 
are certain instructions to the Executive Committee contained in this 
resolution which I think is necessary from a policy point of view. 

Mr. Murphy: One question I would like to ask Mr. Watkins, Mr. 
Chairman. In authorizing the Committee to deal with the American 
Bar Association, wouldn’t it be well to include in that also ‘‘confer 
with the Commission on these matters,’’ because, after all, certainly 
some good could come from conferring with the Commission as well as 
the American Bar Association ? ; 

Mr. Watkins: My idea would be that we didn’t need to authorize 
them to consider with the Commission at all. The American Bar Asso- 
ciation is the one taking the lead in proposing these bills. I suppose the 
Commission would be glad to let the matter drop where it is. 

Mr. Walker: We would. ‘ 

Mr. Watkins: And I suspect that possibly our Committee will 
confer with members of the Commission about it, but I don’t think it 
would be advisable to put it in the motion. 
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The President: The motion has been seconded. Are you ready for 
the question ? 

Mr. E. F. Lacey, (Washington, D. C.): Mr. President, I think if 
we vote on it we ought to have it read again, but I want to raise one 
question on which I am not quite clear. Suppose, for example, this 
motion does carry and the Executive Committee, or a subcommittee, en- 
ters negotiations with the American Bar Association but is unable to 
reach an understanding which would be satisfactory, then what would 
be our position, that we oppose this resolution if it-is to be introduced 
in Congress ? 

The President: As the Chair understands it, the Executive Com- 
mittee has authority under the resolution to oppose any bill, whether it 
is the best bill the Committee could get with the American Bar Asso- 
ciation, another bill, or an utterly different bill. In other words, the 
Executive Committee will have authority to oppose any bill. As I 
see it, the Executive Committee or the subcommittee can make the best 
bargain, if you please, with the American Bar Association and oppose it 
Am I correct? 

Mr. Lacey: That is what I wanted to clear up. 

Mr. Watkins: That is my purpose. 

Mr. Northcutt: I have just a few more words in my system that 
I am not going to keep there any longer. I don’t see and I never will 
see why the subject we have got before us here today, this matter of 
how the Interstate Commerce Commission shall carry on its functions 
down there which are many and varied, legislative, judicial—it prose- 
eutes too—a little of everything, doing the best job they can, is a proper 
subject to put down on the books in the way of a statutory prescription 
that you have got to go to the Congress to have changed, no matter what 
the change may be. If you are going to put anything on the books, let’s 
tell us what shall not be done rather than how it all shall be done. If any 
of these interests or industries or lawyers or anybody else have had un- 
fortunate experiences before the Federal Trade Commission and Federal 
Communications Commission or some other commission, I don’t know 
what they are, and for my purposes it doesn’t matter much because 
mine are pretty well confined. If they have had unfortunate experiences 
there, it must have been because they were kicked out sometime when 
they thought they ought to be permitted to get in. There may be a 
great variety of them. Let’s deal with the fundamental rights of the 
fellow to get in there and have his say rather than write down some 
course of procedure that one of these tribunals has got to go through, 
they have to go through this and they have to dot every ‘‘i’’ and cross 
every ‘‘t’’ and walk on the left side of the street or the right side of the 
street to get to the right destination. Let’s not try to tell them every 
move they should make in doing these things. Can’t it be done in the 
way of saying what these fundamental rights are and that they are 
entitled to those rights wherever they go, whether it is before this Com- 
mission or that or the other? There has never been any such denial as 
this before the Commission in which we are so much interested. 
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The President: Mr. Northcutt, may I ask you a question. 

Mr. Northcutt: Leave someone else to do the writing. I am just 
saying what I want. 

The President: Suppose I ask you this question. Suppose every- 
one within hearing of my voice should say that there should be no law 
applicable to the Interstate Commerce Commission so far as administra- 
tive procedure is concerned, but we will say that Congress is determined 
to write a law applicable to all agencies. Should we sit quiet? 

Mr. Northcutt: All I have got to say about that is that if you have 
an agency that is wholly unfit to perform the duties that the Congress 
of the United States has vested it with, then the thing to do is to change 
the personnel of the agency and get somebody there who will carry out 
the purpose of Congress as put on the books by the legislation, curing 
the disease at the top. Don’t dig into somebody who hasn’t got it. 

The President: But as the Chair understands it, the proposition 
here is not necessarily dealing with personalities but dealing with agen- 
cies and the functions performed by those agencies. 

Mr. Northcutt: Don’t those agencies have the power today to write 
out their rules of procedure? 

The President: Maybe those rules are wrong and that is what Con- 
gress wants to correct, apparently. 

Mr. Northcutt: Couldn’t the agency, if there were proper per- 
sonnel of the agency, write out rules that are right? 

The President: Perhaps Congress itself could rearrange the rules 
applicable to each agency, but apparently that is not the way they are 
aiming. 

Mr. Northcutt: I don’t want to write the rules on the books to re- 
main there. You have too many books now. Nobody on earth knows 
what the law is today; if we spend the next twenty years we couldn’t 
read it all. 

Mr. Walker: I don’t think there is a man living who could write 
a statute giving all the rules for every procedure before every admin- 
istrative body in the country. I don’t think that is possible. I think 
this Act, if it is passed, will have to be in general terms; as Mr. North- 
eutt says, say what they can’t do; after giving the general rules of 
procedure, then maybe put in something they can’t do. But I don’t 
think anybody has any idea of writing a statute that would cover every- 
thing, every action that each of these committees does, because I don’t 
think you can write such a statute. 

Mr. Quirk: Congressman Smith has such an idea. 

The President: Is that what is intended here? 

Mr. Walker: Yes. What we are going to attempt to do, I think, 
not to write the complete rules. ; 

The President: Is the Congress or the American Bar Association, 
attempting to set down all the rules? 

Mr. Walker: No. 

The President: Here? 

Mr. Walker: No, it can’t. 
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The President: I mean are they attempting to? 

Mr. Walker: I don’t know. 

Mr. Moses: That is what I had in mind. The Association speakers 
here left the impression that the Association or the Executive Committee 
was in favor of supporting some kind of administrative procedure bill 
on the theory that it is the inevitable thing that is going to happen. We 
had experience in New York on the Civil Practice Act and the Civil 
Practice Act was enacted to simplify and coordinate procedure, and it 
is the most complicated system of procedure that was ever devised in 
this country. Today the Civil Practice Act is a book about four or five 
inches thick, and they finally got around to the proposition in New York 
that the procedure in the courts, as far as they were able to, would be 
left to the judges. I think we should not ignore that: viewpoint, that 
the Congress can pass several laws safeguarding certain fundamental 
rights as far as parties are concerned coming before these administrative 
agencies, but as to the details of procedure, I think, in my personal 
opinion, the stand of the Association should be that the best place, the 
only place, where any kind of code or statute or bill, or anything you 
want to call it, on points of procedure can emanate is right from the 
body that is doing the work every day in the week. 

The President: Do you consider these bills as general procedural 
bills or do you think that they carry the minutiae? 

Mr. Moses: I have read almost every one of them since 1939, be- 
ginning with the Walter-Logan Bill, and I still have yet to see a bill 
that is going to stop where it is enacted, the way it read. It is like a 
snowball going downhill. As soon as you start trying to devise a pro- 
cedural code, new situations and new things are going to come up and 
by the time you get through, the first statute may be a relatively short 
one but you are going to have in the Federal Government a Practice Act 
that is going to compare with the Civil Practice Act in New York. 

The President: Would you mean to say, then, that by that time 
the procedure before the Interstate Commerce Commission would not 
only be the snowball going downhill but you would eliminate the dot 
from the ‘‘i’’ in ‘‘hill,’’ wouldn’t you? 

Mr. Moses: You certainly would. 

Mr. Williamson: Mr. Chairman, it should not be forgotten that 
most of these Government Commissions and agencies are simply a part 
of the legislative process of the Government. They are agencies of Con- 
gress, not courts. I think that all the Bar Association desires to do is 
to lay down the fundamentals of procedure. I don’t think any Congress 
would undertake to outline a long series of rules to be followed by these 
Commissions unless the Commission is going to function properly. They 
must be left to establish their own procedure in very large degree, but 
I think there is the belief throughout the country, which I think is very 
well justified in many instances, that these Commissions do not even 
observe the fundamentals of procedure. I know they do not give parties 
proper opportunities to be heard in many cases. I have heard where 
they reject applications for information where they ought not to be re- 
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jected in many instances. I think some procedure should be established 
by Congress clearly applicable to all these Commissions which exercise 
legislative functions and that are, in fact, an arm of Congress, they do 
things that Congress necessarily cannot do because of the detail in con- 
nection with the work to be done. I can see no objection to a procedural 
bill, although I can see many objections to the bills that have been in- 
troduced. I think they are wholly impractical in many cases and will 
need very large revision, but I can see no objection to a bill being writ- 
ten which would be clearly applicable to these Commissions which would 
set down the fundamentals of procedure. 

... The question was called for... 

The President: Are you ready for the question? Those in favor 
say ‘‘aye’’; contrary. The ‘‘ayes’’ have it. The motion is carried. 
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——- CONCERNING USE OF TITLES “LAWYER” OR “COUNSEL” 
NON-LAWYER PRACTITIONERS AND ADOPTION 
OF ADDITION TO CANONS OF ETHICS* 


Following is a verbatim discussion of the question relating to the 
use of the titles ‘‘ Attorney”’ or ‘‘Counsel’’ by non-lawyer practitioners, 
and the addition to the Canons of Ethies of the following provision : 


‘*Titles—No member of the Association not admitted to the 
bar shall use the title ‘Attorney’ or ‘Counsel,’ but should use the 
title ‘Traffic Manager,’ ‘Practitioner before the Interstate Commerce 
Commission,’ ‘Registered Practitioner,’ or other appropriate title or 
designation. ’’ 


Mr. Wagner, (President): Gentlemen there were some who de- 
sired to discuss before the Association the subject of the mail vote con- 
cerning the use of the term ‘‘Attorney’’ and the term ‘‘Counsel’’ by 
non-lawyer practitioners. The vote stood in excess of 1400 to 36. Not- 
withstanding that fact, the Executive Committee thought, in fairness to 
all concerned, the pros and cons should be discussed on the floor if we 
had a meeting, and we are having a meeting. 

The question arises whether or not it would proper to consider that 
subject here and now with so few present, in view of the fact that your 
action would or would not disturb that mail vote. I should like to hear 
from you whether or not we can or should consider it now or postpone 
it until two o’clock this afternon, when I know more members will be 
here. The Chair hesitates to do that because we should have available 
all possible time this afternoon on so important a subject. I leave with 
you the further question: If we do put it over until two o’clock this 
afternoon, can we limit debate to a specified number of minutes as a 
total and, upon the conclusion of that debate, no matter where we stand, 
we vote? I leave that question to you. May I hear from you. 

Mr. Joseph C. Colquitt, (Washington, D. C.): I move that the sub- 
ject be carried over until this afternoon. I think that such a small 
crowd as this, which doesn’t even constitute a quorum, ought not to pass 
on such an important subject. As to limiting debate, I think that is a 
point that ought to be decided this afternoon. 

The President: I hesitate to let that question go until this after- 
noon. I don’t want to leave more questions than necessary to this af- 
ternoon, and I am waiting for a second to the motion. 

. The motion was regularly seconded .. . 

Mr. Moultrie Hitt, (Washington, D. C.): May I suggest, if we have 
other subjects to take up the rest of the morning, that it might be a good 
idea to have some informal action, at least, and then postpone action 
until two o’clock this afternoon? Maybe we could get some of the pros 
and cons discussed here and get the thoughts of those who may be par- 


ticularly interested in the subject, and that might save some time this 
afternoon. 


* Morning Session, Special Meeting of Association of |. C. C. Practitioners, Hotel 
Statler, Washington, D. C., Friday, October 27, 1944. 
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The President: Is that in the nature of an amendment to the orig- 
inal motion? 

Mr. Hitt: Iso move. 

Mr. Eric E. Ebert, (Newark, N. J.): 1am in aceord with the views 
expressed by the Chairman and Mr. Colquitt. I believe that it would be 
highly desirable to have a more representative gathering for the diseus- 
sion of such an important subject. I have an idea, however, that con- 
siderable time would have to be consumed in its discussion, and, as the 
Chair has indicated, this afternoon the administrative procedure bills, 
which deal with the procedure before the Commission, are going to re- 
quire a vast amount of time. 

The substitute motion here, I understand, is that we: discuss the 
matter now. That sounds good in a way, but on second thought, as I see 
it, we will probably have to cover the same ground this afternoon be- 
cause of certain other men who are not here, who will be here then. 
On the other hand, those of us who may have consumed time discussing 
it this morning may feel that we should not be consuming much time; 
there may be others who might feel that way, or the Chair might con- 
ceivably feel that way. We would have had an opportunity to express 
our views, but without the benefit of some who are going to be here to 
vote this afternoon. It seems to me that those who are going to vote on 
it, who will be here at the time the vote is going to be taken, should be 
here so as to hear everything that is said on the subject. 

Mr. Warren H. Powell, (Washington, D. C.): Mr. Chairman, I 
should like to ask for an interpretation of the bill. 

The President: Of the administrative bill? 

Mr. Powell: Yes, the effect of it, how it would operate in the case 
of the Interstate Commerce Commission; that is, practitioners actually 
appearing as attorneys in the general procedure and in cross examina- 
tion. How would this particular bill operate as to those? 

The President: I am inclined to believe that, if you were to ask 
the Chair that very question, I would talk for two hours on the subject. 
That is one of the subjects which will be discussed in detail this after- 
noon, and I think we had better not delve into that right now. 

Mr. Powell: The idea that I had, Mr. Chairman, was that if it af- 
fected only the clientele, it was not a very important matter in so far as 
practitioners are concerned ; but should it affect the procedure before the 
Commission, as to filing appearances, examination, cross examination, 
and subsequent filing of briefs, exceptions, and so forth, it would become 
more important every second. 

The President: That question is before us this afternoon in con- 
nection with the administrative procedure bills, but that question is 
not before us in connection with our particular subject at the moment. 

May I make this statement as to the issue before us, if I am not out 
of order. Don’t hesitate to call me if Iam. As the Chair understands 
the issue that we have before us, it is this: It has no relation to the right 
to practice before the Commission or the nature of the practice of B 
men before the Commission. The issue as the Chair understands it is 





NOVEMBER, 1944 127 





merely this: Shall the code of ethics provide that a B practitioner may 
not use the term ‘‘Attorney’’ or ‘‘Counsel.’’ That is the sole question 
before us now. 

Mr. Powell: Thank you, Mr. Chairman. I had in my mind a 
Trial Examiner who says, ‘‘Now we will hear from Counsel for the 
Defense,’’ or whatever it is. He is termed ‘‘Counsel’’ then. That is 
what I had reference to. 

Mr. Edgar Watkins, Jr., (Atlanta, Georgia): Mr. Chairman, a point 
of inquiry. Do I understand that in view of this mail vote on this 
question that is before us which you have just stated, it is necessary to 
have the question put to a vote of the Association at this meeting before 
the amendment to the Code of Ethics would be effective? 

The President: In view of the attitude taken by some of the prac- 
titioners, the Executive Committee felt that, in all fairness, they should 
be heard, and when the time arrived the Chair intended to entertain a 
motion, if made, that the mail vote on that question shall stand. 

Mr. Watkins: So it will be necessary for a vote to be taken on the 
subject under the action of the Executive Committee? 

The President: If there is such a motion made. If there is no 
motion made it won’t be put, of course. 

Mr. Watkins: If no motion is made, would there be any amend- 
ment to the Code of Ethics prohibiting Class B practitioners from using 
the title ‘‘ Attorney’”’ or ‘‘Counsel’’? 

The President: Automatically, yes, the vote would stand. 

Mr. William W. Collin, Jr., (Pittsburgh, Pennsylvania): Mr. Chair- 
man, as a matter of parliamentary procedure, isn’t the only way by 
which the mail vote can be reopened through a motion on the floor to 
reconsider that? That is simply a matter of machinery, so this after- 
noon, or now, if it were to be considered now, there would be a motion 
to reconsider the mail vote. Otherwise, I think the mail vote would have 
to stand as being the will of the membership. 

The President: That is the equivalent of what I meant. 

Mr. Collin: Precisely, but just from the other side, which way the 
wheel turns. 

Mr. Earl Girard, (Chicago, Illinois): I don’t know whether the gen- 
tleman’s offer of amendment was accepted, but talking as a non-lawyer, 
if I may, talking as a man who has practiced before the Commission for 
approximately twenty-five years, my entire livelihood is earned from 
that practice. I am not concerned with the use of the title ‘‘ Attorney’’ 
or ‘‘Counsel.’’ In fact, I am inclined to agree that the non-use of that 
title by myself is very appropriate. However, what far-reaching effect 
the non-use of those terms would have is exemplified by a situation that 
I have just run into and which raises this issue in a way that I wouldn’t 
care to but by compulsion I must do it. 

I practice extensively in the handling of motor carrier matters, and 
have for the past ten years. I handle considerable matters that deal 
with finance. In applications in the Interstate Commerce Commission 
today they call for opinion of counsel. I have had the embarrassing ex- 
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perience lately, just lately, of having these applications returned to me 
saying that I am not an attorney, therefore I am not entitled to sign that 
opinion of counsel. 

The President: Returned by whom? 

Mr. Girard: By the Commission. I have discussed it with the See. 
tion of Finance and made my position rather clear. In fact, in a fit of 
more or less temper I called for a showdown. Upon reconsideration, I 
let the matter ride, and attorney friends of mine with whom I am as- 
sociated and do work were kind enough to sign the applications. 

I am here today to learn one thing. Am I admitted to practice be- 
fore the Commission or am.I not? Very definitely, after twenty-five 
year, I want to know whether I am going to be partially permitted to 
practice or whether I shall give up my practice altogether. I say this 
in a lot of humiliation. I am not interested in using the title of ‘‘At- 
torney’’ or ‘‘Counsel.’’ It doesn’t concern me in the least. I would 
agree that probably I am not entitled to use that. I have accepted that 
position for a number of years. But I am very deeply concerned over 
this resolution being passed or adopted by the Association so that term 
becomes a matter of law and that you have by the act of adopting that 
term actually by a left-handed move prohibited practice of men like 
myself. I am here to state my position clearly, and unfortunately the 
occurrence is one in which I must say that I want my position clarified. 

Mr. William A. Maidens, (Washington, D. C.): Mr. Chairman, I 
came in a little late and I am picking up the loose ends here, but as I 
understood the situation as I came in the door, the program of this 
Association is outlined for the day, answering Mr. Ebert. Now, there 
are some of us here this morning who might not be able to be here this 
afternoon or some other time, and I am not in favor of putting aside the 
question which we have to act on here this morning. That is about the 
only position I have at this moment. 

The President: As the Chair understands it, there is an amend- 
ment to the original motion to the effect that we discuss the subject now 
in preference to postponing it until this afternoon. Are you ready for 
the question on the motion? I don’t believe there has been a second 
to the amendment. 

Mr. Girard: I seconded the amendment. ; 
Mr. Ebert: I second the substitute motion that we reconsider it 









































































































































now. 
Mr. Hitt: My suggestion was that we discuss it informally. The 
amendment to Mr. Colquitt’s motion is that it should go over for action 
until this afternoon. I was wondering if we have time for other subjects. 

Mr. Colquitt: Mr. Chairman, I had no desire in the world to cut 
off discussion now, but I think the remark just made by the gentleman 
who is a non-lawyer presents a very serious situation and I think that 
it should be heard by everybody. It can be heard, and therefore I 
thought that that matter should come up when more people were here 
rather than to vote on it now. I am saying that as a lawyer and not as 
a non-lawyer. I think the thing ought to be aired before as many 
people as possible because it does present serious aspects. 
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The President: The question is whether we shall have the subject 
aired in part at this moment. Shall I put the question? 

Mr. Watkins: What is the question now? 

The President: Whether or not we should continue to sit and have 
further airing of the subject now. 

Mr. Watkins: An affirmative vote for continuing the discussion 
now ? 

The President: Yes. 

Mr. A. E. Stude, (Baltimore, Maryland): Does that mean that the 
discussion then will be limited this afternoon or there will be no discus- 
sion at all, but just the question of the vote? 

The President: The Chair is inclined to believe that if we do not 
limit discussion this afternoon and determine the limit of that discus- 
sion now, we must proceed now because this afternoon’s session is the 
moving cause for this meeting and I don’t think we can encroach upon 
it and consume its time too much. The question is whether we shall 
diseuss the merits of the subject. Those in favor say ‘‘aye’’; opposed 
‘“‘no.’? The ‘‘ayes’’ have it. 

Mr. Hitt: May I ask a question? 

The President: All right, let’s go back to the original motion now. 
Shall we postpone final action on this question until this afternoon but 
limit debate at that time? : 

Mr. Ebert: Mr. Chairman, may I rise to a point of order? Didn’t 
the substitute motion displace that avitomatically ? 

The President: The substitute motion only dealt with debating it 
but not voting it. Am I correct? Is the Chairman correct? 

Mr. Ebert: Yes, the Chair in that respect is correct. 

Mr. R. Granville Curry, (Washington, D. C.): Mr. Chairman, as I 
understood the original motion, there is no provision in there for lim- 
itation of debate. I wouldn’t want to second any motion that would 
limit debate. 

The President: You mean at the afternoon session? 

Mr. Curry: At any time on this particular subject. 

The President: The question, then, before you is: Shall the ques- 
tion be postponed until this afternoon? The question of limiting or not 
limiting debate is not in the motion. 

Mr. Ebert: May I say, Mr. Chairman, just a word before the vote 
is taken? When that proposal was made by the Chair I could see that 
there was considerable reason for it, due to the fact that Mr. Elmer 
Smith had not arrived at that time and I knew that he would be in- 
terested in this subject if he could be here. However, he has since en- 
tered the room. I mention that so that while I originally would have 
voted in favor of carrying it over until the afternoon, I shall now vote 
differently and I thought I would bring it to the attention of those who 
might not know that Mr. Smith has arrived and he is quite interested. 
I thought, Mr. Chairman, that those in the audience who might not have 
made the observation should know that. 
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The President: In other words, you are now ready to proceed to 
finality ? 

Mr. Ebert: That is right. 

The President: The question is whether we shall proceed now, 
pending a vote on the question, or shall the vote on the question go over 
until this afternoon. Those in favor say ‘‘aye’’; opposed ‘‘no.’’ The 
‘*noes’’ have it. 

The question now before us— 

Mr. Colquitt (Interposing): A point of order, Mr. Chairman, 
May I ask if the Articles of the Association or the By-Laws authorize 
a mail vote in the first place? If you take a vote, is it authorized? If 
it isn’t, as a matter of fact you are going to have to have a confirmation 
of it at this meeting. 

The President: A mail vote is authorized and has been taken, but 
the Association on the floor of a meeting can reconsider. 

Mr. Ebert: ‘Mr. Chairman, I move that the subject on which the 
mail vote has been taken be reconsidered. I do that as a matter of par- 
liamentary procedure because I think it would clear the record some- 
what if that were done. 

Mr. Girard: I second that motion. 

Mr. Watkins: Mr. Chairman, a question of inquiry, please, sir. 
What vote is necessary to reconsider a matter that has been acted upon? 

The President: The Chair is inclined to believe that a majority of 
the members present. 

Mr. Watkins: And what is a quorum? 

The President: I do not understand that a quorum is called for 
in an annual meeting or a special meeting. 

Mr. Watkins: Then those present constitute a quorum? 

The President: That is the understanding of the Chair. 

Mr. Watkins: And a majority vote could reconsider? 

The President: That is the understanding of the Chair. 

Mr. Watkins: A matter that had been passed on previously? 

The President: That is the understanding of the Chair. 

Mr. Ebert: May I make the present comment, Mr. Chairman, that 
notice has been given to the entire membership by mail of the subject 
to be considered at this meeting. 

The President: But of course we are confronted with the fact 
that Ex Parte 148 is being heard at which a large number of the men- 
bers who would have been here are present. 

Mr. Hitt: Mr. Chairman, I doubt very much the wisdom of tak- 
ing a vote at this meeting with such a small number of voters present. 
You certainly will have a larger number of the membership this after- 
noon. I think it is a desirable thing to discuss the pros and cons but 
to attempt to override a large vote that has been cast on this proposition 
by the small number of people here would be quite wrong and it would 
simply lead perhaps, to some kind of motion at the afternoon meeting 
to set this vote aside, or something of that kind. I think it would be 
well to air all the points but not to take a final vote at this meeting that 
would attempt to estop the action of the ballots. 
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The President: Gentlemen, the question before you now is, Shall 
the mail vote be reconsidered. Those in favor say ‘‘aye’’; opposed 
‘‘no.’? The ‘‘ayes’’ seem to have it, or shall we have a count? 

... A count was called for... 

The President: Will the ‘‘ayes’’ please stand? That is to re- 
consider now. Will the opposed please rise? 

The Secretary: Ten for and eight against. 

The President: So we reconsider now. 

Mr. Watkins: Mr. Chairman, I want to ask this of you. I am a 
good friend of Earl Girard. I have known Earl, and I don’t want to 
do anything to stop Earl from making a livelihood, and Earl knows 
that, but I would like to address this question to the Chair: that re- 
gardless of whether we say anything about the use of the term ‘‘ Attor- 
ney’’ or ‘‘Counsel’’ in the Code of Ethics of the Practitioners’ Associa- 
tion, will that have any effect upon the legal status of a person who 
is not admitted to the bar using that title? 

Mr. R. A. Ellison, (Cincinnati, Ohio): Which title? 

Mr. Watkins: The title ‘‘Attorney’’ or ‘‘Counsel.’’ 

Mr. Hitt: Mr. Chairman, who is supposed to answer that question ? 

The President: Someone from the floor? 

Mr. Watkins: I addressed that question to the Chair. 

The President: As the Chair understands it, the question before 
us has nothing to do with the extent to which a person may practice 
before the Commission. I do not understand that Mr. Girard’s ques- 
tion is before us today. That is a question of interpretation by the 
Commission itself under its own rules, and I am not so sure that the 
Commission itself has so ruled. Whether or not a bureau of the Com- 
mission has so ruled is another question. I am inclined to believe that 
the appeal of Mr. Girard should be to the Commission itself rather than 
to the head of a bureau. But the question here is only whether a B 
practitioner may use either of those terms. Whatever we decide today 
will not affect in any way a person’s practice before the Commission, 
as the Chair understands it. 

Mr. Watkins: Now, Mr. Chairman, my question was just that, re- 
gardless of the action that we take here, whichever way it may go, will 
it affect the right of a person not admitted to the bar to use the title 
“‘Attorney’’ or ‘‘Counsel,’’ not his right to practice, but the right to 
use those two titles. 

The President: It will affect the use of those terms by a non-lawyer, 
but it will not affect his practice. 

_ _Mr. Watkins: Then it is the Chair’s opinion that the law does not 
limit the use of the title ‘‘ Attorney’’ to members of the general bar? I 
am not speaking of the Code of Ethics of the Practitioners’ Association. 
I am talking about the general law. 

The President: The Interstate Commerce Act provides that one 
may appear as a complainant before the Commission in person or by 
attorney. The administrative procedure bills provide the word ‘‘Coun- 
sel,’’ ‘‘in person or by Counsel.’’ Anything we do here now will not 
change the words of that law. 
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Mr. Damel Moses, (Suffern, N. Y.): Mr. Chairman, I was just won- 
dering how much the Association has gone into this subject and whether 
we are really prepared to discuss it intelligently? I say that with all due 
deference, for the simple reason that at each meeting of the American 
Bar Association and each meeting of other associations there is a definite 
program throughout the entire country on the amending of penal sta- 
tutes to prohibit the use of the words ‘‘Attorney’’ or ‘‘Counsellor-at- 
Law’’ by a person other than one admitted to the bar or a person giving 
the impression that he is admitted to the bar as an attorney or counsellor- 
at-law. The subject has come up in many places, not so much because 
these groups wanted to know whether or not a person was admitted to 
practice or not, but because of a series of cases throughout the country 
where people who were not attorneys had given opinions and were either 
prosecuted or sued for fraud. 

The answer to Mr. Girard’s question, which I know something about, 
is very, very simple. He hasn’t got a problem; he is going to earn a 
livelihood. He has been very successful for the last twenty-five years; 
he is going to be successful in the future. He hasn’t any problem at 
all because he has a perfect right to prepare the application, he has a 
perfect right to file it and a perfect right to represent the person at the 
hearing. What he had no right to do was to give a legal opinion to the 
Commission that the facts in that application didn’t violate any of the 
penal or other laws of the states where the carrier was going to operate. 
All he had to do to complete his story was: to go to an attorney-at-law 
who would give him a one-page opinion that in the attorney’s opinion the 
transaction complied with the various state and Federal laws and could 
be consummated without violation of any law and his problem would 
have vanished into thin air. 

Whether we have a Code of Ethics or not in regard to the use of 
the term ‘‘Attorney’’ and ‘‘Counsellor-at-Law,’’ (before we make any 
decision or take any stand on the subject,) I think we should acquaint 
ourselves, at least as an Association and as individuals, with just what 
these various bar associations are doing with the penal statutes and with 
these decisions. Assuming that we say that it was perfectly ethical for 
I. C. C. practitioners to use the term ‘‘Attorney’’ or ‘‘Counsellor-at- 
Law,’’ they might come into a state where it would be a penal offense if 
they used it. 

Mr. Powell: Mr. Chairman, the gentleman tacked ‘‘at-Law’’ onto 
the terms ‘‘Attorney’’ and ‘‘Counsel.’’ That is not the question, as I 
understand it, and it is not required by the Commission. The dictionary 
meanings of the two terms are different. ‘‘Counsel’’ means advice; 
‘*Attorney”’ is a legal agent. I think the question should be divided. I 
think in the reconsideration of the proposition, ‘‘Counsel’’ should be 
dropped and just use the word ‘‘ Attorney.’’ 

The President: In connection with the question put by Mr. Moses 
as to whether or not this subject has been considered sufficiently, the 
very terms before us here and now have been in the By-Laws of this 
Association from its original inception, and you will find them in the 
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By-Laws as printed in the first annual report of this Association. There- 
fore, the question has been considered. 

Next, the subject was one of a mail vote almost a year ago when 
the subject was again brought up and the mail vote stood 1400 to 36. 

I would like to ask the gentleman over here who defines ‘‘ Attorney’’ 
and ‘‘Counsel’’ whether he has examined the law on that subject and 
whether he didn’t find that under the law if you go back far enough and 
where there is a line of demarcation actually made between ‘‘ Attorney’’ 
and ‘‘Counsel,’’ ‘‘Counsel’’ is the higher term of the two. 

Mr. Ebert: Mr. Chairman, with reference to the statements made 
concerning the use of the terms ‘‘Attorney’’ and ‘‘Counsel,’’ the dic- 
tionary definition of ‘‘ Attorney”’ is attorney-at-law—one who is a prac- 
titioner in a court of law. With reference to what was stated by the 
Chair concerning the use of the word ‘‘Counsel,’’ I think that when you 
say ‘‘Counsel’’ it is often considered synonymous with ‘‘ Attorney.”’ 
But you really mean ‘‘Counsellor-at-Law’’ is synonymous with ‘‘ Attor- 
ney”’ or ‘‘Attorney-at-Law.”’ 

Let me say this at the outset, Mr. Chairman and gentlemen. I am 
not advocating that a non-lawyer practitioner be permitted to use the 
terms ‘‘Attorney’’ or ‘‘Counsellor.’’ That is the furthest from my 
mind. I do think that this language of proposal 5, which, as the Chair- 
man has correctly stated, has been carried over from the vear 1930, when 
it was adopted at our first meeting at the Mayflower Hotel, is very inept, 
and I propose to show you certain particular respects in which I so deem 
it. 

I might say, too, that I am not so sure that the two committees which 
have considered this subject from time to time have not been somewhat 
of the same mind, and I shall briefly quote the language of their re- 
ports. It is true that in 1942 when the Committee on Revision of the 
Constitution and By-Laws brought forward from 1930 this same iden- 
tical language, (since which time much water has passed over the dam) 
they said : ‘‘ We recommend that our Code of Ethics be amended by add- 
ing to it the substance of Article IX.’’ 

A year later, in 1943, when the Committee on Professional Ethics 
and Grievances recommended that this language now in Article IX of 
the By-Laws be incorporated in the Code of Ethics, they qualified the 
recommendation in such a way as to indicate perhaps that the partic- 
ular language which had been formulated fourteen years ago was not 
80 good as it could be, because they said, ‘‘. . . reeommend that the Code 
of Ethies of the Association be amended by adding thereto a canon in 
the form or substantially in the following form. ..”’ 

Now, the inhibition of this canon is that no non-lawyer practitioner 
shall use ‘‘Attorney’’ or ‘‘Counsel.’’ As far as that goes, I say it is 
100 per cent all right. It is with reference to the other language that 
I think we might very appropriately revise it, because it certainly is 
inept. 

‘Practitioner before the Interstate Commerce Commission’’ is one 
term which is authorized expressly, and I say that is all right as far as 
it goes, but I would add that it goes too far in the sense that it is too 
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tong—six words—to put on your letterheads, cards, and so forth. The 
term ‘‘ Registered Practitioner’’ by itself could as well mean a Chris- 
tian Science healer or a practitioner of some other art or science. It 
could mean a Maritime Commission practitioner. It is vague; it is not 
specific. To use that alone on a letterhead—‘‘ Registered Practitioner’’ 
—means what? 

I might say, too, that we sometimes use the term ‘‘Dr.’’ in ad- 
dressing a man. We do the same thing regardless of whether he is 
an M.D. or a Ph.D. So I think we should have terms expressly au- 
thorized which would reasonably convey the idea, rather than some- 
thing vague or too long, as in the case of ‘‘ Registered Practitioner be- 
fore the Interstate Commerce Commission.”’ 

‘*Traffic Manager’’ is in there. That is expressly authorized, but I 
respectfully submit that that is a misnomer and I do that with the high- 
est respect for the most proficient traffic managers in the country, because 
a traffic manager without more is not really qualified to practice before 
the Commission. Traffic management is one thing; practice before the 
Commission is another. The traffic managers who have been admitted 
to practice ordinarily have qualified themselves by acquiring a knowledge 
of rules of evidence and the many other things which are required by 
Commission practice. There are traffic managers who practice (and I 
think it is important to recognize this distinction) before the Commis- 
sion, not as practitioners in the sense that they are representing any- 
body in a representative capacity; they appear often and would sign 
as traffic manager or shipping clerk—they could be the superintendent 
of the plant. Under the Commission’s rules any fulltime employee of 
a party to a proceeding may appear for his company. I think we must 
bear in mind that traffic managers as such, are not here under consid- 
eration but that we are considering men who want to appear in a rep- 
resentative capacity. So thinking of the latter class of men, traffic man- 
ager is a misnomer; it is not appropriate for the purpose at all. 

So, Mr. Chairman, after having given careful thought to the 
language, and believing that it could be improved upon, I desire to offer 
a substitute motion if I am in order at the present time. I shall read it, 
if the Chair pleases. 

‘‘No member of the Association not admitted to practice in the 
courts shall use the title ‘Attorney’ or ‘Counsel,’ but should use the 
title ‘Practitioner before the Interstate Commerce Commission,’ ‘Com- 
merce Counsel,’ ‘Traffic Counsellor,’ or other appropriate title or desig- 
nation.’’ 

Despite the fact that I think the one term ‘‘Practitioner before the 
Interstate Commerce Commission’’ is too prolix, I don’t see anything 
otherwise wrong with it. Hence, I deemed it appropriate to leave it in 
there, but I have taken out the others (I thought the others inappro- 
priate and misnomers) and have added others that I think more ade- 
quately express the thought. 

I offer that as a substitute motion, Mr. Chairman 

Mr. Girard: I will second that motion. 

Mr. Powell: I will second that motion. 
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—_— 


Mr. Girard: Mr. Chairman, I wonder if I might clear up a few 
points. I believe I made it clear that I was not interested in the use of 
the words or titles ‘‘ Attorney’’ or ‘‘Counsel.’’ I yield to my attorney 
friends that they are rightfully entitled to the use exclusively of those 
titles. I am not concerned with the ruling of the Commission that I 
spoke about. I fully appreciate that there are questions of law and local 
statutes that must be taken into consideration. But I have tried to 
describe to you the possibility of the restriction on the non-attorney, to 
the point that we might be getting at left-handed elimination of that 
particular title ‘‘Practitioner,’’ hence I came here only to express my 
fear of the possible reaction as to the restrictive terminology, we might 
place on the practitioner. I have no criticism, if it is accepted as such, 
of the Commission’s ruling with respect to the opinion of Counsel. It is 
not very difficult for me to get it because I am associated with attorneys- 
at-law. But the next step might be another move where it might be 
gathered that the local statute might affect some matter before the 
Commission. Step by step we might evolve ourselves into a position 
where it really was too embarrassing for a man, in my opinion, to hold 
himself out to his clients that he could actually represent them before 
the Commission. That is the only position I take. I want to make it 
clear. If I were asked to vote on the motion for the non-use of the 
words ‘‘Attorney’’ and ‘‘Counsel’’ by a man in my position, I would 
vote in favor of their non-use, but at the same time I can’t help but feel 
a fear that by the restrictive use of those terms and some possible 
reaction in the future, we might actually get to the end that I believe 
this Association has always gone on record against, and that is, the 
elimination of the non-attorney from practice before the Commission. 

I will state it this way. If that is going to be the end or the con- 
clusion taken, I would just as soon have it taken today and be done 
with it. A man in my situation can’t place himself in a position where 
he has that suspense hanging over him. I don’t want it, and I can 
choose another career or another end of my career to work at. 

I have recited the ruling of the Commission not with criticism of 
the action of the Commission in demanding opinion of Counsel, but 
just to illustrate that the next requirement might be along those lines, 
until it finally became a joint venture between an attorney and a non- 
attorney actually to get before the Commission on some matter. I want 
to make my position clear. 

The President: May I ask you a question, Mr. Girard? 

Mr. Girard: Yes, sir. 

_ The President: I don’t know whether the Chair is out of order 
in asking questions of this type, but I am going to ask you a few ques- 
tions. You used the term ‘‘left-handed,’’ and you wondered what would 
be the next step. I doubt whether we would be here today on this 
question if it were not a fear on the part of the Executive Committee 
that Congress may take the next step. 

Mr. Girard: I appreciate that, sir. 

The President: If the Association goes before Congress it wants 
to go there with clean hands. When Congress says a party may appear 
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in person or by counsel, Congress may mean that to indicate a lawyer. 

Mr. Girard: That is right. 

The President: And if non-lawyers in the Association are holding 
themselves out as counsel, Congress may say, ‘‘That is just what we are 
shooting at,’’ and unless we can go before Congress with clean hands 
and indicate that non-lawyers are not holding themselves out as law- 
yers but only as practitioners, Congress may not change the law. That is 
the reason we are here. 

Mr. Girard: May I say also, sir, that I understand that thoroughly, 
and I understand the very noble position you have taken with respect 
to the non-lawyer members of your Association and I hope that you 
continue to take that same position. 

In the use of the term ‘‘left-handed,’’ I didn’t mean to imply that 
the Association hadn’t taken a very fair and honorable position- with 
respect to this question. I have followed very closely your position taken 
throughout these years. In fact, I have been a member down here a 
good many years. 

The President: As I indicated this morning in Mr. Smith’s ab- 
sence, he has done a great deal for the B practitioners. 

Mr. Girard: We recognize that, sir. 

The President: And as I indicated this morning in his absence, 
we ought to see to it that he or anyone else in the Association is not 
embarrassed in fighting for the B practitioners. 

Mr. Hitt: Mr. Chairman, I might say that I have a very great deal 
of sympathy for the position of the B practitioner. As a matter of fact, 
I came to Washington with the idea of going into practice before the 
Commission because I knew some of my railroad friends, former asso- 
ciates, who were doing so, who were not attorneys. After getting up 
here I sized up the situation and came to the conclusion that there was 
great danger of perpetrating fraud, not intentionally, but it would ac- 
tually operate as a fraud on a client to hold yourself out as counsel, 
ecommerce counsel. Of course, you couldn’t use the term ‘‘ Attorney-at- 
Law,’’ but under the dictionary definitions you might have some argu- 
ment for doing so. But I came to the conclusion that in fairness to the 
client and yourself, if you held yourself out as counsel and you were not 
well grounded in the general principles of the law, and constitutional 
rights, you would in effect be perpetrating a fraud. So before I got 
into practice I proceeded to go to law school. I was pretty mature at 
that time, but I went to law school in order to qualify myself so that 
when I did start into practice I could start in as an attorney-at-law. 

From that experience, as I say, I got quite an appreciation of the 
position of the class B man. I think that the best way to protect the 
position of the class B man is to have as high a standard of ethics as 
we can, so that we can go to Congress with clean hands. 

It has been well known throughout the country that many people 
have held themselves out as counsel, not necessarily counsel before the 
Commission, but as counsel, and have been guilty of fraud, and the 
bar is moving in various states for laws, as you have stated, to penalize 
that by criminal penalties. It depends on the law of the state in which 
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you make that representation as to just what the punishment may be. 
In any event, in connection with law practice (and this is law practice), 
if yon hold yourself out as counsel it carries the implication, (the very 
desire to use that term carries the implication), that you want to convey 
the notion to the client that you are counsel, and that you are versed in 
the law which is involved. 

From that standpoint I think it is most important that the prac- 
titioners not put themselves in the position of seeming to make a mis- 
representation. 

Whetn the Association was formed, it was my understanding that 
this question was very fully considered, and was very much in mind, and 
that is why they put it in the By-Laws that the members could not do 
this. I was surprised to learn that it had not gone into the Code of 
Ethics... It seems to me it should certainly be carried forward in the 
Code of Ethics. If it is still in the By-Laws and is in violation of the 
By-Laws, certainly the Code of Ethics, to be consistent, ought to have 
the same rule. I can appreciate the position of the gentleman who 
spoke about the difficulty of using ‘‘ Practitioner before the Commission,’’ 
but that is just one of the natural difficulties of the fact, that he is not 
an attorney-at-law or counsellor-at-law. 

I suggested this morning that the thing ought to be aired here fully 
because I believe in order to have harmony and good will and good feel- 
ing in the Association, the non-lawyer practitioners ought to feel that 
they had absolutely a full hearing and that their situation is under- 
stood by discussion pro and con. They might themselves come to the 
conclusion that the wise thing might be not to try to obtain what they 
feel is a privilege in spite of the By-Laws to call themselves ‘‘Counsel.”’ 

I might also say that I have a letter from the Chairman of the 
Committee on Unauthorized Practice, of the Bar Association. He said 
he noticed that there was to be this meeting and this question was to 
be considered, and asked if I would attend and act for the Committee 
of the American Bar Association as representing their viewpoint. He 
didn’t give me any particular views to express; he just knew that I was 
familiar with the general views. They are very much interested in 
this question of unauthorized practice of the law. They are not taking 
any direct action themselves, but they are taking it up in the bar as- 
sociations in various jurisdictions to take steps to avoid unauthorized 
practice of the law. I would be against having them take steps against 
practitioners before the Interstate Commerce Commission. I think it 
would hurt the practitioners and it would add limitations from Congress 
to limit the practice to lawyers alone, and it would in the long run very 
greatly injure the class B practitioners. 

For that reason, for their own interest, I think this rule ought to 
be put in the Canons of Ethics. 

Mr. Ebert: Mr. Chairman? 

The President: Mr. Smith asked to be heard. 

Mr. Elmer A. Smith, (Chicago, Illinois): Mr. Chairman, Members 
of the Association: There has been a reference made here to what has 
been done over the years in connection with presenting the views of the 
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Association to the various committees of Congress, the bar associations, 
and other places. I would like to recount briefly what has been done. I 
think the class B practitioners know what has been done. But I think 
maybe it would be well to:summarize some of the work that has been 
done by the various committees dealing with this subject in an effort to 
insure that nothing would be done that would jeopardize the right of a 
non-lawyer to appear before the Commission. 

I might say, to begin with, that I am not familiar with the problem 
that Mr. Girard seems to have. I think that is a matter between the 
practitioner and the Commission to a very large extent. It may well be 
there are certain cases where the Commission has the right to call for 
a legal opinion from a lawyer. I don’t know. I am not familiar with 
that aspect of it. But the fact that the Commission or any bureau has 
suggested that it wants the opinion of a lawyer doesn’t seem to me to 
lead to the implications that Mr. Girard thinks they might lead to. We 
know the Commission’s attitude with respect to the right of a person 
to appear and handle rate cases, the questions of fact, the questions of 
discrimination. I am confident that the Commission is not going to take 
any steps that will interfere or jeopardize that right. That, of course, 
is the position that the Association has taken. 

Now here are some of the things that the committees have done 
over the years, and I can speak with a good deal of feeling because in 
many cases I have presented the views of the Association before these 
various associations and committees. I have appeared several times 
before the Committee on Unauthorized Practice of the American Bar 
Association. Sometimes I met a rather hostile reception. Some of the 
members were rather critical of the rules that the Commission itself 
had adopted, with reference to non-lawyers. That was due largely to 
ignorance. I have found, as I told a representative of the American 
Bar Association a week ago tomorrow, that in most cases most of the 
lawyers who are connected with these various committees of the Amer- 
ican Bar Association haven’t any understanding or conception of the 
work of the Commission, and the problems that the Commission meets 
or the history of the Commission and the history of procedure before 
the Commission over a fifty-year period. If some of those men had had 
their way there wouldn’t be any class B practitioner authorized to ap- 
pear before the Commission in any kind of case. 

Fortunately, the Chairman of that Committee for several years 
was Mr. Stanley Houck, who I think is a member of this Association and 
who is familiar with the work of the Commission. I thought it was a 
matter of education and of information and of making an effort to let 
those people understand what our problems were and what the attitude 
of the Commission was and what the need of the Commission was for 
having the help, in these cases involving questions of fact, of the 
class B practitioners. 

We had this question in Illinois two or three years ago and it was 
vigorously urged there that no non-lawyer should make any kind of ap- 
pearance before the Illinois Commerce Commission. We had a hearing, 
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an afternoon session, before the Commission. Mr. Burchmore appeared 
for the National Industrial Traffic League and I appeared for the As- 
sociation. Lawyers connected with the Chicago Bar Association’s Com- 
mittee on Unauthorized Practice appeared and submitted lengthy briefs 
in support of the proposition that any appearance before an adminis- 
trative tribunal was the practice of law, and they were supported by 
some decisions of the Illinois Supreme Court which seemed to squint 
that way and did so hold with respect to certain tribunals in Illinois. 

Fortunately, the Illinois Commerce Commission didn’t follow their 
theories. They entered a rule that is rather elastic and which does 
allow, I think, a non-lawyer duly qualified, to appear in an ordinary 
rate case before the Commission. 

This thing has been repeatedly agitated before Congress, as you 
know. We have had bills offered (I have forgotten the name of the Con- 
gressman from New York who introduced them), that would forbid any 
appearance of non-lawyers before any Federal administrative body. 

The President: Was it O’Toole? 

Mr. Smith: O’Toole is the fellow. Those bills have never come on 
for hearing. If they had come on for hearing we would have appeared 
and entered our objections to them. We have been authorized by the 
Association to appear and set forth our position. But three years ago 
we did have these Federal administrative bills, one or two of which, as 
I recall—I haven’t refreshed my recollection—did deal specifically with 
this problem and undertook to provide that no one except a lawyer 
should appear before administrative tribunals. 

Mr. McCollester, who was then President, and I appeared and each 
of us presented statements to the Senate Committe on the Judiciary 
dealing with the subject in some detail. As a matter of fact, those bills 
of course died and no committee reports were ever issued. So we do 
not know what happened, what the views of the committee were. 

Then there was the appearance before the Attorney General’s com- 
mittee. Mr. Fort appeared and I think Mr. Clarence Miller appeared 
there. In any event, we got a clearance from the Attorney General’s 
committee, which held, as I recall, that the right to control admission 
to practice should be vested in the administrative tribunal. 

The last time we met here, at the time the Commission revised its 
rules of practice, we were confronted with the contention of one of the 
bar associations in the City of New York that something should be done, 
and Mr. Julius Henry Cohen, a very well-known member of the New 
York Bar, argued the case for the Association before the Commission 
and I presented the views of the Practitioners. Mr. Cohen’s principal 
point was that non-lawyers, at least in that neck of the woods, were hold- 
ing themselves out as lawyers. He frankly stated, in answer to one of 
my questions, that he didn’t expect that in every case a lawyer should 
handle a rate case before the Commission, but his complaint was ad- 
dressed to non-lawyers holding themselves out to the public as lawyers. 

I might add two or three other cases that occur to me. There was 
the Childe case out in Nebraska. There was a very active effort on the 
part of the Nebraska Bar Association to prevent Mr. Childe from ap- 
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pearing in rate cases before the Nebraska Commission, and I think Mr. 
Burchmore appeared at the hearing on the matter. I didn’t go out, but 
I submitted to Mr. Childe a long memorandum of our position which 
I think was used. 

The President: That Childe case is pending in court now, is it not? 

Mr. Smith: I don’t know what happened. 

The President: The Attorney General filed a proceeding in court 
to show cause why Mr. Childe was not practicing law unauthorized. 

Mr. Smith: That was the proceeding; that is right. It was, I think 
heard before some Master. 

The President: That is when you prepared this document. 

Mr. Smith: Yes. Then there was the De Pass case. Mr. De Pass 
had been retained by some company seeking reparation from the Com- 
mission. He got an award of reparation. I think the amount was very 
substantial. When it came to the payment of his fee some lawyer for 
this corporation hit upon the theory, ‘‘ Well, here, you don’t have to pay 
Mr. De Pass because, after all, he was wearing a cloak of a lawyer when 
he wasn’t a Jawyer and that is contrary to the ethics and good morals of 
the State of Missouri,’’ and the lower couyt so held. Mr. De Pass sub- 
mitted to me the briefs his attorneys had filed in the lower court, and 
I must say that they didn’t come within a thousand miles of the real 
question. The case was won before the Interstate Commerce Commission. 
He had been authorized to appear before the Commission, and my point 
was that no State law or no theory of the Missouri Bar Association could 
interfere with his right to represent someone before the Commission. I 
gave his lawyer some authorities and they embodied those authorities 
in their brief in the Supreme Court. The Supreme Court accepted 
really the position that the Practitioners’ Association has taken, that, 
first of all, when these matters come within the jurisdiction of the 
Commission and the Commission has given a practitioner license to ap- 
pear before the Commission, that is conclusive on anybody else so far as 
proceedings before the Interstate Commerce Commission are concerned. 
The decision of the lower court was reversed. 

Now, running all through these negotiations and these appearances 
has been the intimation which was more strongly voiced by Mr. Cohen 
in his argument that a great many practitioners (and I don’t say that 
they are necessarily members of the Association ; their names were never 
given me), non-lawyer practitioners, lead the public to think they are 
lawyers. He didn’t undertake to describe just what the devices were 
under which the non-lawyers attempted to do that. But the point was 
made that it was all right to have class B practitioners but they must 
not hold themselves out as possessing a license to practice law, whatever 
that may mean. 

I do not want to appear dogmatic, but I want to say this from my 
experience, and it is simply said from the light of my experience: that 
if practitioners are going to use the word ‘‘Counsel’’ or tie it onto other 
words in some way, I think that is going to jeopardize when we come to 
any further controversies with other associations, the rights of every 
class B practitioner. 
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I don’t know how long the American Bar Association’s Committee 
on Unauthorized Practice is going to remain acquiescent in what we have 
been doing. I think we have done something to educate them. 

I might say that in my talk last Saturday with a representative 
of the American Bar Association’s Committee on Procedure we talked 
about the very thing, Mr. Chairman, that you have mentioned. These 
new procedure bills provide that anyone may appear by counsel or in 
person, and I said that the question had been raised whether that would 
be construed in such a way as to prevent a non-lawyer who had been 
authorized to practice before the Commission from appearing in an or- 
dinary rate case before the Commission. He said it wouldn’t, that that 
wasn’t the intention, and he intimated that if it was desired to do so they 
probably would be willing to clarify that phrase. 

I say we just can’t afford to run any risks so far as the class B 
practitioners are concerned, and I think the By-Law or the amendment 
that was voted by mail is proper, and I think that it is in the interest 
of the class B practitioners as a whole. There just isn’t any doubt about 
that in my mind. I think if we were to go on record as approving 
the use of the word ‘‘Counsel’’ in any form or shape, that that would be 
seized upon by these committees as a justification for taking further 
steps to reconsider the question. 

I had one of the young men in our office a few months ago look up 
this question, not in the dictidnary, but in the cases and in the law dic- 
tionaries ; I had him look up the meaning of the words ‘‘ Attorney’’ and 
“‘Counsel,’’ and those cases indicated pretty clearly (I haven’t them 
here before me) that you can’t distinguish between the two, that when 
you use the word ‘‘Counsel’’ (I am not referring to the words, for ex- 
ample, ‘‘Insurance Counsel,’’ because, after all, there is no such body 
that regulates the prices that you and I pay for insurance as the Inter- 
state Commerce Commission) either by itself or connected with other 
words, there is a plain intimation that you have been admitted to prac- 
tice hy the Supreme Court or the bar examining board of the particular 
state in which you live. I think if we were to go on record as approving 
that sort of thing we would immediately find ourselves in another sharp 
controversy with these people who are still hoping (and I think Mr. 
O’Toole is‘one of them) that something can be done or will be done 
that will prevent any appearances by non-lawyers before such a body as 
the Interstate Commerce Commission. 

Here is another thing. We have almost got this thing sewed up 
now as a result of that amendment to the statute in 1940 which specifical- 
ly gives the Commission the power to prescribe the rules governing ad- 
mission to practice. We know the Commission’s attitude. There is our 
slogan. The Commission has control of this. We want the Commission 
to continue to control it. We don’t want any bar association, we don’t 
want the American Bar Association, to undertake to tell the Commission 
who are qualified to help the Commission in matters before it. We have 
surmounted every difficulty thus far. That amendment has been passéd, 
and I have the very deep conviction in the light of my experience, in the 
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light of my contacts in these various cases and with these committees, 
that we can’t afford now to do anything that will jeopardize the position 
that we have won for the non-lawyers, and the non-lawyers can’t afford 
to do that. 

I think that the vote by mail should be approved. I might say I 
have some grave doubts whether the few people that will be here could 
overturn that tremendous majority, because, after all, it could be re- 
ferred again to another mail vote, and of course the majority would be 
the same. That is a question of parliamentary procedure that is beyond 
my ken. I think we have got to bear in mind that we have an overwhelm- 
ing majority here. I would like to add what I can in support of the 
views of the majority. 

We have been invited by the Chairman of the Committee on Ad- 
ministrative Procedure of the Bar Association to sit down with that com- 
mittee and work out an administrative procedure bill that will fit the 
Interstate Commerce Commission. Mr. Miller and I were told that they 
recognized the Commission’s standing and that they wanted to work 
with us, they wanted our support of such bill as might be finally agreed 
upon. I don’t think we can afford to take any chances at all in risking 
the success that has thus far attended our efforts. I am convinced that 
it is in the interest of the class B practitioners. The problem is one, 
of course, that primarily concerns them, but I do want them to feel that 
the Association and the committees of the Association who have had 
this in charge have been back of them and we are still back of them; we 
are back of them for a good many reasons; we are back of them because 
the Commission approves of their appearances in cases before the Com- 
mission, because of the history of this thing. That is one of the most 
important things, in my opinion. It has been only within the last decade 
that any question has ever been raised about this matter, and we have 
history to rely upon. We can’t afford now to jeopardize the success 
that has attended our efforts to insure (and this is our battle ery) that 
the Commission and the Commission alone shall have the power to con- 
trol admission to practice before it. 

The President: May the Chair mention an experience he had two 
days ago? Mr. Smith referred to what J think Mr. Girard meant when 
he said ‘‘left-handed’’ movements, and so forth. You will notice that 
in the states various things are happening which are leading to a re- 
striction of B practitioners. Two days ago I went to a high official 
of the Pennsylvania State Commission and asked him about his rules of 
practice, because I have to appear in a case before his Commission, and 
I have never been there. He said, ‘‘ First, you have got to be a lawyer.’’ 
He has known me for many years, not less than twenty, and he was in all 
seriousness about it. That is a fact. That is what we are fearful of— 
the encroachment or building up of what we might call precedent in the 
states which can be used as a sledge when it comes before Congress. 

Mr. Smith referred and I referred to embarrassment on the part of 
Mr. Smith and members of the Association. I will go one step further. 
The question here also embraces whether we will embarrass the Commis- 





NOVEMBER, 1944 143 








sion when it goes before Congress and says that it should retain the 
right to determine who may practice. 

Mr. R. A. Ellison, (Cincinnati, Ohio): Mr. Chairman, I voted to 
reopen this matter this morning, not because I originally voted different- 
ly in the mail vote, but to permit those who wanted to voice their senti- 
ments about that mail vote, feeling, as it was expressed by a member of 
the Committee on Constitution and By-Laws, that it would be much bet- 
ter to have such matters discussed in open meeting. I think that this 
Association is so deeply indebted to Elmer Smith that there is never any 
hope of repaying him for the efforts he has put forward for the class B 
practitioners. Personally I am not a lawyer, I am not an attorney, I 
have never used the word ‘‘Counsel,’’ I haven’t any desire to. I use the 
word ‘‘Practitioner.’’ It has fitted my purposes as well as I would de- 
sire, but I did feel and I still feel that anybody who wants to say some- 
thing should be permitted to say it before all of the members, because 
many times something comes out of that that we all gain from. That 
was my reason and I want to state here before the other members why I 
voted to have this subject of the mail vote reconsidered, because I think 
in the end the mail vote is going to be reaffirmed. I thank you. 

The President: Mr. Ellison, the views that you just expressed are 
exactly the attitude of the Executive Committee. 

Mr. Ellison: I know that. 

Mr. Girard: Mr. Chairman, with the deepest expression of grati- 
tude and appreciation for the splendid work of Mr. Smith and all of 
the members of this Association, may I move that the mail vote be 
adopted by this Association. 

The President: I believe that motion is not quite in order at the 
moment. We have before us a substitute expression. 

Mr. Ebert: I would like to speak about it. I haven’t as yet. I was 
waiting for Mr. Smith to have an opportunity to speak. 

The President: I would like to have Mr. Smith’s view as to the 
changed language suggested. That is the motion before us now, I be- 
lieve. 

Mr. Powell: Mr. Chairman, let me get this before you, before you 
vote on it. In the terms used by the Commission wherein it says that 
one may represent himself or by counsel, the term ‘‘Counsel’’ is very 
broad there and covers practitioners as well as attorneys or anyone else, 
because the Commission has held in several cases using the exact phrase- 
— It says the practice before the Commission is not the practice of 

aw. 

Mr. Smith: Well, I am confident, of course, that the use of the 
words ‘‘Commerce Counsel’’ may eventually get us into trouble. That 
is a common title among railroad lawyers, you know. I am inclined to 
think that ‘‘Traffic Counsellor’’ (I don’t know what the distinction is 
between ‘‘Counsel’’ and ‘‘Counsellor’’) would be seized upon by these 
committees as an excuse for saying, ‘‘Now, here, this man is holding 
himself out as a lawyer.”’ 

I should have mentioned one other case, Mr. President, that came 
before the Committee here several years ago, and that was’ the Hanley 
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ease in Ohio. It is my recollection that Mr. Hanley filed some motion 
with the Ohio Commission and I think he used the word ‘‘ Attorney.”’ 
That is my recollection. What was the result of that? This just shows 
what can happen. The Ohio Bar Association took it up and there was a 
hearing of some kind or other, and the Public Utilities Commission, as I 
recall, issued a rule prohibiting non-lawyers from appearing before it, 
and the non-lawyers in Ohio had to go before the state legislature and ob- 
tain a statute that would enable them to appear in ordinary rate cases 
before the Ohio Commission. All that happened, I am sure, because 
of the use of the word ‘‘ Attorney’’ by Mr. Hanley. That, to my mind, is 
a shining example of what we may expect. That was the point, and I 
want to make it again, upon which Mr. Cohen placed so much emphasis 
in his argument before the Commission at the time the Commission was 
reconsidering its rules of practice. I told him frankly I had a good 
many contacts with class B practitioners but I had never come across 
anyone who was leading anyone to think that he was practicing law. 
Sometimes it is the color of the cloaks that are worn and not what is done 
that stirs up these bar associations, just as it did in Ohio. 

I very deeply feel that if you use the words ‘‘Commerce Counsellor’’ 
or ‘‘ Traffic Counsellor’’ you are subjecting the class B practitioners to 
a danger that they ought not to be subjected to. There just isn’t any 
doubt about that in my mind. 

The President: May I ask Mr. Ebert a few questions to which he 
should know the answers? You are from New Jersey? 

Mr. Ebert: Yes, sir. 

The President: Under the New Jersey law do we not have two 
kinds of lawyers? 

Mr. Ebert: Yes, sir. 

The President: Do we have an attorney-at-law? 

Mr. Ebert: Yes, sir. : 

The President: What may he not do? 

Mr. Ebert: He may not appear in the highest court of the state, 
which is the Court of Errors and Appeals. An attorney who has been 
admitted to practice law, passing his first bar examination, may practice 
in the courts other than the highest court. He is known as an attorney- 
at-law and may not use the term ‘‘ Counsel-at-Law.’’ 

The President: So that after a given length of time—what is it, 
two years? 

Mr. Ebert: After a three-year waiting period he is permitted to 
take a further bar examination, and in the event of doing so and pass- 
ing it successfully, he becomes a counsellor-at-law. 

The President: So he becomes a counsellor-at-law, so that in New 
Jersey, ‘‘Counsel’’ is a higher term than ‘‘Attorney.’’ Is that right? 

Mr. Ebert: Counsel-at-law. 

The President: ‘‘Counsellor-at-law’’ is a higher term than ‘‘At- 
torney-at-Law.”’ 

Mr. Ebert: Right, and there is a difference between the two. They 
are not synonymous. 

The President: No. They recognize the use of the term, not only 
**Counsel,’’ but ‘‘Counsellor.’’ 
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Mr. Ebert: Right. 

The President: As‘a legal term. 

Mr. Ebert: Right, ‘‘Counsellor-at-Law.’’ Mr. Chairman, have you 
finished ? 

The President: Yes. 

Mr. Ebert: May I have the floor. 

The President: You have it. 

Mr. Ebert: I shouldn’t want Mr. Smith or anyone else, officers of 
the Association, to think that I am not fully appreciative of the efforts 
which have been made and are being made by Mr. Smith and by Mr. Car- 
roll and some others on behalf of men who like myself have for many 
years been making our livelihood in practice before the Commission, in 
my particular case over a quarter of a century. I don’t want Mr. Smith 
to feel that way. As I said earlier this morning before he came here, I 
would have voted to have had this matter carried over because I know 
he is very interested and I wanted to hear his views. I had some knowl- 
edge of them, of course. I do think, if I might say this with the utmost 
respect to Mr. Smith, that he is perhaps unduly apprehensive, not that 
he isn’t right in saying that the American Bar Association is opposed to 
non-lawyer practitioners before administrative tribunals, commissions 
and others; yes, I think if they could have their way they would bar all 
of them. But this proposed rule, like the original one, still contains the 
inhibition against the use of the term ‘‘Counsel’’ or ‘‘ Attorney.’’ How- 
ever, the issue has been quite clearly defined by what Mr. Smith said, in 
that he believes the Bar Association would object to any other terms that 
might convey the same thing. I might ask, in that event, why wouldn’t 
they object to the use of the term ‘‘Traffic Manager,’’ which is in the 
original proposal No. 5 on which the mail vote was taken? Presumably 
they would object to that likewise as a man permitted to practice be- 
fore the Commission. 

Let me point out something else that I think is of incidental inter- 
est, perhaps not controlling but certainly significant in this respect, 
and that is that the U. S. Patent Office has men practicing before it, 
some of whom are attorneys, some of whom are not. Incidentally, all of 
them there must take an examination, lawyer as well as non-lawyer, 
to be admitted to practice by the Patent Office. The Patent Office in 
its rules of practice contains an inhibition against the use of the terms 
**Attorney’’ and ‘‘Counsel.’’ It doesn’t attempt, however, to define 
terms which may be used or shall be used by those practicing before it 
who are not lawyers. 

The Wickersham Bill now pending in Congress (I don’t remember 
the number) may perhaps be said to give some recognition to the pro- 
priety of non-lawyers practicing before at least that one administrative 
tribunal, and only that one, to be exact, since that particular bill would 
prohibit non-lawyers from practicing before departments and adminis- 
trative tribunals, and is a bill which, however, expressly exempts from 
its provisions the Patent Office, apparently recognizing the propriety 
of non-lawyer practice before it. 
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With reference to the state cases concerning which Mr. Smith spoke, 
I have been searching them, reviewing them, and I haven’t found any 
which has really dealt with this issue as we have it here before us. The 
court cases in many instances (state courts, of course, as they would be) 
dealt with the question of the use of the word ‘‘Attorney’’ or ‘‘Coun- 
sel,’’ that is the unqualified, unmodified terms by a man who is not a 
lawyer. In some cases they go so far as to say (the court decisions) that 
the two are synonymous, ‘‘Attorney’’ and ‘‘Counsel’’ or ‘‘Counsellor- 
at-Law,’’ and yet, as the Chairman has brought out here, in the case of 
New Jersey it definitely is not so. But those state court decisions are 
not controlling, they are not apposite here, as I see it, because the sub- 
stitute motion doesn’t advocate but expressly prohibits the use of the 
word ‘‘Attorney’’ or ‘‘Counsel.’’ It does suggest some other terms. 

That brings us to the issue. I have the highest respect for Mr. 
Smith’s views, but nevertheless I think he is perhaps a little unduly ap- 
prehensive and express provision could be made for a term ‘‘ Commerce 
Counsel.’’ I have never yet given my reasons, Mr. Chairman, because 
in offering the motion, unless anyone objected to the terminology I 
didn’t have a reason to do so, but now I shall give a few reasons. 

As I have stated, it seems to me that the modification of the term 
**Counsel’’ or ‘‘Attorney’’ (‘‘Attorney,’’ of course, is out) by the 
use of ‘‘Commerce Counsel’’ or ‘‘Traffie Counsel’’ connotes something 
quite different, not attorney-at-law. Those are my views, although there 
ean be an honest difference of opinion and apparently is in the minds 
of some. 

Some of the modifications or qualifications of the term ‘‘Counsel’’ 
which are commonly in use in this modern and enlightened era are 
‘‘Insurance Counsel,’’ ‘‘Investment Counsel,’’ ‘‘Tax Counsel,’’ and I 
believe that some of the tax counsels act in a representative capacity at 
times. We have ‘‘Counsel on Human Relations.’’ In the case of 
brokers, to distinguish between the different types of brokers, ‘‘Stock 
Broker,’’ ‘‘Real Estate Broker,’’ ‘‘Customer’s Broker,’’ ‘‘Mortgage 
Broker,’’ and, incidentally, attorneys engage to some extent as mortgage 
brokers. But you need to distinguish, and I say just ‘‘Practitioner”’ 
isn’t enough. 

Here is a very interesting point. Over a dozen years ago, before 
I chose any title to use, I deliberated very carefully and conferred with 
very learned counsel. The fact is that the selection of the term ‘‘Com- 
merce Counsel’’ in part was made in collaboration with one of our most 
eminent attorneys practicing before the Commission, a man who since 
then has served as President of the Association. At that time, as I say, 
over a dozen years ago, shortly after this Article IX was adopted by 
the Association, I wanted to be in the right, I wanted to do things right, 
and I conferred with him, and there is some correspondence with him 
also, and he wrote me this after an exchange of correspondence: ‘‘ After 
thinking the matter over, I see no objection to your using the expression 
‘Commerce Counsel and Traffic Specialist,’ which looks to me like a dig- 
nified title.’’ Then he further added this statement: ‘‘The adjective 
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‘Commerce’ seems to preclude the thought of attorney-at-law.’’ So 
acting on what I considered very good advice, I have been using it for 
over a dozen years. 

In concluding, Mr. Chairman, as was once stated in a court opinion, 
German measles does not convey the idea of measles, just as I respect- 
fully submit to you gentlemen that ‘‘Commerce Counsel and Traffic 
Counsellor’’ doesn’t truly and fairly convey the idea of counsel. 

The President: Mr. Ebert, are there any tribunals before which we 
are trying the Germans or the measles? 

Mr. Ebert: I will admit that there are not, but I thought this 
statement before the court with reference to the modification of a word 
was pertinent here. In other words, does ‘‘Counsel’’ mean ‘‘ Commerce 
Counsel’’? If it does, why would not the court have said that German 
measles and measles are the same thing? 

The President: But, Mr. Ebert, does not your own state recognize 
the word ‘‘Counsel’’ as a more, shall we say, elevated term? 

Mr. Ebert: ‘‘Counsellor-at-Law.’’ 

The President: Instead of ‘‘Attorney’’? 

Mr. Ebert: No, sir, ‘‘Counsellor-at-Law,’’ Mr. Chairman; that is 
the term, not ‘‘Counsel.”’’ 

The President: It is the same as ‘‘ Attorney-at-Law’’? 

Mr. Ebert: Yes, but not ‘‘Commerce Counsel,’’ ‘‘Counsellor-at- 
Law.”’ 

Mr. Colquitt: May I ask a question? Was the counsel whom you 
consulted a lawyer? 

Mr. Ebert: Indeed he was. 

Mr. Colquitt: You said you took it up with counsel. Did you take 
it up with counsel or lawyer? 

Mr. Ebert: What I told you was that he was an eminent lawyer 
and practitioner before the Commission. That is what I said. I may 
later on have said I obtained counsel. 

I submit, gentlemen, that in this era in which we now have various 
modifications of the term ‘‘Counsel’’ which are used for different pur- 
poses, it is entirely appropriate that recognition should be given to the 
fact that there is such a thing as a ‘‘ Commerce Counsel,’’ a man engaged 
not only in practice before the Commission, but the Maritime Commis- 
sion. If a man has to use ‘‘ICC Practitioner’’ and then below that on 
his letterheads and ecards, ‘‘U. S. Maritime Commission Practitioner,’’ it 
gets all cluttered up, whereas it seems to me that ‘‘Commerce Counsel”’ 
should be appropriate and correct. It seems to me that the Bar As- 
sociation should well give recognition to the fact, as should everybody 
else ; that is, the acceptance of some phraseology which is appropriate to 
apply to this type of practice and I respectfully submit that the term 
‘“Commerce Counsel’? would not be practicing any deception on the 
public. 

Mr. H. D. Fenske, (Detroit, Michigan): Mr. Chairman, I would like 
to inject this phase of the subject of ‘‘Counsellor.’’ We have referred 
to the Committee on Ethics and they have acted on a case where a 
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freight bill auditor used the word ‘‘Counsel’’ on his letterhead and ac- 
tively solicited accounts. As I see it, a man who is engaged in freight 
bill auditing alone might not be violating the Code of Ethics in solicit- 
ing accounts for just auditing freight bills, but if he does so with the 
name ‘‘Traffic Counsellor’? or ‘‘Commerce Counsellor’’ on his letter- 
head, there is a violation of the Code of Ethics against advertising. The 
same situation is true that men might be engaged in transportation con- 
sultation work and are also equipped as B practitioners, and as a trans- 
portation consultant from the practical sense might well be within their 
bounds of being permitted to write to individuals offering their services, 
but not as counsellors. 

The President: Are you referring now to members of the Com- 
mission’s bar as such or outsiders? 

Mr. Fenske: No, members of the Commission’s bar as such, be- 
cause it is my understanding of the Code of Ethics of both the bar asso- 
ciations as well as the Practitioners’ Association that a lawyer can do 
anything any other individual does as long as he does not use his legal 
capacity in conjunction with it in order to further it. In other words, 
I know that there have been rulings up in Michigan, where I am located, 
of the bar association there, where lawyers are engaged in dual capaci- 
ties, that is, they are engaged in activity that is not related to their 
duties as lawyers, that they might advertise those services independent 
completely, however, of their legal services. I think that is where a 
lot of B practitioners are in that same situation. Many of them are en- 
gaged in offering their services in an entirely practical sense as trans- 
portation consultant, but when they use on their letterheads the word 
‘*Counsellor,’’ it really is a very different situation. 

This bureau that I referred to the Committee on Ethics, I believe 
have agreed to discontinue using the term on the letterhead. They 
really, of course, were going further and attempting to list their cor- 
poration name on the letterhead and showing ‘‘Counsellor’’ on their let- 
terhead, which, of course, is a further violation, but that is where I see 
there is some danger. Just as has been stated, by the use of the very 
term ‘‘Counsellor’’ on the letterheads of B practitioners in conjune- 
tion with their other activities, it might run counter to the other Code 
of Ethics that is part of the Association. 

Mr. Moses: I just want to say one or two things. I think Mr. 
Smith is absolutely right in being apprehensive or even unduly appre- 
hensive that there may be a very substantial— 

The President: Do you mean he is unduly or not duly enough? 

Mr. Moses: He is not unduly enough. No matter how unduly ap- 
prehensive he is, it is not enough.| The tax department is hitting this 
problem very hard. They say that accountants have a right to admin- 
ister the tax laws and appear at proceedings but may not give any opin- 
ions or interpretations. Just where they want to draw the line I don’t 
know. 

The President: Would you say that that could be another left-hand 
step that could hurt us eventually? 
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Mr. Moses: No. I think if the B practitioners want to survive they 
have to place themselves in such a position that everybody, regardless of 
any question, understands that they are not lawyers, that they are not 
giving legal opinions, are not practicing law, that they are administer- 
ing a highly specialized subject. 

I think Mr. Smith is right in his attitude. That is for their pro- 
tection if they want to survive. 

Mr. Watkins: I would like to call for the question and find out 
just exactly what is the question that is before us. 

The President: The question before the Association is whether or 
not substitute language should be used. The substitute language sub- 
mitted is this: ‘‘No member of the Association not admitted to practice 
in the courts shall use the title ‘Attorney’ or ‘Counsel,’ but should use 
the title ‘Practitioner before the Interstate Commerce Commission,’ 
‘Commerce Counsel,’ ‘Traffic Counsellor,’ or other appropriate title or 
designation.’’ 

The question is, shall that be substituted. 

Mr. Ellison: Mr. Chairman, did that receive a second? 

The President: Yes. 

Mr. Collin: No. 

Mr. Powell: Yes. 

The President: It received a second, as the Chair understands it. 

Mr. Girard: I seconded that motion and I would like to withdraw 
my second to that motion, if I may. 

Mr. Ebert: There was another second. 

Mr. Powell: I seconded it. 

The President: Those in favor of the amendment say ‘‘aye’’; op- 
posed ‘‘no.’’ The ‘‘noes’’ have it. 

Mr. Girard, do you desire to submit your motion again? 

Mr. Girard: I do, sir. 

The President: Mr. Girard moves that the mail vote stand. Is 
there a second? 

Mr. Colquitt: Before you put the second I would like to draw at- 
tention to the fact that in this room today there is less than one-half of 
the number of people who voted in the negative on the mail vote. Do 
we want to take any such responsibility as that? 

Mr. Watkins: Mr. Chairman, I move that the subject matter be 
tabled. 

Mr. Ebert: I will second that. 

The President: I didn’t quite get your motion. 

Mr. Watkins: I move that the subject matter be tabled. 

Mr. Ebert: I second it. 

Mr. Hiit: Where will that leave us? 

Mr. Watkins: As I understood you, Mr. Chairman, unless we took 
further action the mail vote would stand, and if this is tabled there 
will be no further action and the amendment approved by the mail vote 
would stay in effect. That was the basis of my motion to table. 

Mr. Collin: I second the motion to table. 
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The President: The motion before you is to table the question con- 
cerning the mail vote. 

Mr. Ellison: Mr. Chairman, I believe that the motion of Mr. Gir- 
ard would have the same effect. 

The President: It would have produced the same effect, as the Chair 
understands it. 

Mr. Watkins: It would have produced the same effect, Mr. Chair- 
man, but it would not have complied with Mr. Colquitt’s suggestion, 
which was that we are a very small group approving something that 
was approved by some 1400 members of the Association. The motion 
to table would simply mean that we have taken no action on the subject. 

Mr. Colquitt: My point is that either way you vote you haven’t 
enough people here to pass judgment on this. . 

Mr. Watkins: That is correct. 

Mr. Colquitt: The motion to table, as I understand it, Mr. Chair- 
man, if passed, simply sets aside what we have been doing here this 
morning with regard to reconsideration ; it leaves the mail vote in force. 

Mr. Watkins: That is my understanding. 

Mr. Ebert: Mr. Chairman, the Executive Committee would have 
to reopen the matter. 

The President: The motion is to table the matter, and it has been 
seconded. Those in favor say ‘‘aye’’; opposed ‘‘no.’’ The ‘‘ayes’’ have 
it, the subject is tabled. 








REMARKS OF WILLIAM W. COLLIN, JR., 
INCOMING-PRESIDENT* 


Mr. Chairman and Members of the Association: It would be per- 
fectly unbelievable if I were to tell you that I don’t feel gratified 
at this very great compliment. It is something that any man in the 
Association would have to accept as an honor. 

This is the first time that I have talked to you in anything ap- 
proaching a normal sort of way, and if I may be pardoned a little bit 
of personal reminiscence, it takes me back to the first time I ever talked 
to the Interstate Commerce Commission itself. Commissioner Prouty 
was Chairman at that time, and there were Commissioner Lane and 
Commissioner Marble, Commissioner Clements, Commissioner Cockrell. 
I was so new and so green that I didn’t even know how to open an argu- 
ment, much less close it, nor what to do with the time. But the man 
who preceded me said, ‘‘If the Commission please,’’ so I knew that was 
the way to start. He took a half hour to talk and at the end of that 
time he said, ‘‘I see that my time has expired,’’ and he sat down. I 
thought that was a very graceful way of bringing it to a close. But 
there was one very bad mistake I made, and that was I thought that the 
half hour was more or less compulsory. And so I found out that day 
that along with its other attributes the Interstate Commerce Commis- 
sion had a sense of humor, and the sense of humor that morning took 
the form of a practical joke and I was the butt. After I had spent that 
half hour, just stretching that material and wearing it thin and hadn’t 
another word to say, just talked dry, I said, ‘‘I have used the time that 
I should. Thank you,’’ and started to sit down. Commissioner Prouty, 
sitting as Chairman, said ‘‘Mr. Collin, we will give you ten minutes 
more.”’ 

So that was a very nice introduction to the Interstate Com- 
merce Commission practice. I have taken rather seriously the ten-min- 
ute proposition, and now I find ten minutes is generally more than 
enough, and it is more than enough this afternoon. But there are one 
or two things that I would like to say within that ten minutes. 

The President: The Chair gives you ten additional minutes. 

Mr. Collin: Thank you, sir. I have told you that I feel grateful and 
complimented about being made President of this Association, and I 
may have startled you by saying that I don’t feel particularly apprehen- 
sive over it, but I cannot let that stand by itself without explaining a 
little more what I mean, and what I mean very, very seriously is this: 
that this Association, based and founded as it is on the Interstate Com- 
merce Commission, is composed of members most of whose time is spent 
on work which concerns practice before the Commission. The Interstate 
Commerce Commission was the first, of course, of the administrative 
bodies, and in all these years it has been foremost among the adminis- 
trative bodies in all respects that are good. That is the reason this 
group, which as far as I know is the only group of people practicing be- 
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fore an administrative body that have formed themselves into an asso- 
ciation and are a recognized entity, has acquired from the Interstate 
Commerce Commission and from practicing and associating and dealing 
with the Interstate Commerce Commission, a spirit, so to speak, that 
earries this Association along. 

I am not in the least belittling the very good things, the very val- 
uable and helpful and constructive material that we are getting from 
the magazine, the sociability that we get in the chapter meetings and 
in these meetings, and all of the other benefits that you can catalog, 
but what I am speaking of is a respect and loyalty and sort of devotion, 
you might say, to the ideals and standards and tone that the Interstate 
Commerce Commission itself has set as attributes that form the foun- 
dation of this group, of this Association. I don’t know of any one 
word that describes that thing that we draw from the Interstate Com- 
merce Commission better than ‘‘spirit,’’ and I think this Association 
has that spirit. That is why I say I am not apprehensive, because it 
would take something far worse than I feel myself capable of ever to de- 
stroy that spirit or very much harm the Association in the year I shall 
have the very great honor of being President. 
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Proposed Revision of Statutory Provisions For 
Review of Orders of The Interstate Commerce 
Commission 


For the information of our members, we reproduce a circular letter 
from the Committee on Revision of the Statutory Provisions for Review 
of Orders of the Interstate Commerce Commission, signed by Judge Orie 
L. Phillips, Chairman of the Committee, and the memorandum to which 
it refers. 

A copy of the letter, report, and bill have been sent to each United 
States District Judge for their comments and suggestions. The Com- 
mittee invites the comments and suggestions of members of the Com- 
mission’s Bar. 

Enclosed in the circular letter, and reproduced below is a Report 
of a Committee of the Judicial Conference of Senior Circuit Judges on 
the Review of Orders of the Interstate Commerce Commission, consisting 
of : 

United States Circuit Judge Orie L. Phillips, Chairman, United 
States Circuit Judges Evan A. Evans, Armistead M. Dobie, Learned 
Hand, Calvert Magruder, Albert B. Maris, Kimbrough Stone, United 
States District Judge Walter C. Lindley, and Interstate Commerce Com- 
missioner Clyde B. Aitchison. 

The report and accompanying documents were submitted to the Ju- 
dicial Conference on September 27, 1944, and no action was taken 
thereon other than to receive the report and authorize circulation for the 
purpose of criticism and suggestions before action by the Conference. 

Members of the Association who have any suggestions with respect 
to this proposal should send them to Judge Orie L. Phillips, Post Of- 
fice Box 2210, Denver 1, Colorado, as requested by him. It is desirable 
that a copy of any such suggestions or comments should simultaneously 
be sent to Mrs. Sarah F. McDonough, Executive Secretary of this As- 
sociation. 

Since the correspondence has been recently released there has not 
been adequate opportunity for consideration of this very important sub- 
ject matter by the officers or appropriate committee of the Association 
of I. C. C. Practitioners either with respect to the substance of the 
proposed legislation or the manner in which the views of the Association 
should be composed and voiced. It is expected that attention will be 
given to these important questions before the next issue of the JouraL 
appears. Recognizing the importance and scope of the matters covered 
by the report, and that it embodies the results of two years’ study and 
discussion by the Senior Judges of the Circuit Court, the fullest con- 
sideration will be given it by the Executive Committee before under- 
taking to express its views. 


== 
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Circular Letter Sent Out By Judge Phillips 


UNITED STATES CIRCUIT COURT OF APPEALS 
Tenth Circuit 


EE ID ctiinsectninntainniermnens : ‘ 


Mr. Henry P. Chandler, Director of the Administrative Office of 
the United States Courts, is forwarding to you herewith report of the 
Committee on Review of Orders of the Interstate Commerce Commission 
and draft of a proposed bill submitted to the Conference of Senior Cir- 
cuit Judges at its meeting in September, 1944. 

It is the earnest desire of the committee that you study the pro- 
posed biil and forward to me your views with respect thereto. The com- 
mittee will be glad to have the benefit of any suggestions, changes, or 
criticisms which you desire to submit. 


Yours very truly 


For the Committee 


Ore L. Puinuips, Chairman 


P. O. Box 2210 
Denver 1, Colorado. 


Report of Committee on Review of Orders of The Interstate Com- 
merce Commission and Certain Other Administrative Orders 


To THE CHIEF JUSTICE AND MEMBERS OF THE CONFERENCE OF SENIOR 
Circuit JUDGES: 


Your committee was directed by the Judicial Conference to draft 
bills which would carry out the following resolution of the Conference: 


‘*Resolved, that it is the sense of the Conference that review 
of orders of the Interstate Commerce Commission, and of other ad- 
ministrative orders now reviewable by a district court of three 
judges from whose decision an appeal lies to the Supreme Court, 
should be upon petition to the appropriate Circuit Court of Ap- 
peals on the record made before the administrative body, that fur- 
ther review should be by the Supreme Court on petition for writ 
of certiorari, and that the United States and the Commission should 
each have the right to petition for writ of certiorari.’’ 


We have found the task assigned a most difficult one. The Chair- 
man and Commissioner Aitchison prepared proposed drafts of bills. 
They were submitted to the members of the committee by mail and 
were redrafted several times to meet objections and incorporate sug- 
gestions made by members of the committee. 
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Your committee has held two meetings in Washington. At our last 
meeting held on September 23, 1944 we concluded that there were cer- 
tain types of orders made by the Commission, which could not be re- 
viewed in the Circuit Courts of Appeals on the record before the Com- 
mission. Certain orders in emergency matters are made without any 
hearing. Other orders, legislative or purely administrative in character 
are made upon informal hearings in no sense adversary in character. 
Such orders your committee believes can only be reviewed adequately 
upon a trial de novo in a nisi prius court. The Circuit Courts of Ap- 
peals are not well equipped to conduct such trials. We accordingly 
concluded to recommend a draft of bill which excludes such types of 
orders and submit such a draft herewith. 

Section 2 specifically defines the orders reviewable under the pro- 
posed act. 

Review except as to evidence of irreparable injury is to be upon the 
record before the Commission. 

With the exception indicated above we believe the draft bill carries 
out the direction of the Conference with respect to orders of the com- 
mission and will embrace most of the orders of the Commission of which 
review will be sought. 

We recommend the approval of the proposed draft with leave to 
the committee to make changes in style and phrasing. 

We have not yet been able to take up the drafting of bills to pro- 
vide for review of orders of other administrative bodies and recommend 
that the committee be continued. 


Memorandum by Commissioner Aitchison Accompanying Report 
September 25, 1944 


MEMORANDUM TO JUDGE Puiuips, Chairman, 
Committee on Revision of the 
Statutory Provisions for Review 
of Orders of the Interstate 
Commerce Commission. 


Two subjects are covered by the bill as it was redrafted following 
the conference of the Committee on September 23, namely, substitution 
of certiorari for direct appeal as a means of getting the review proceed- 
ing into the Supreme Court of the United States, and substitution for 
the present equitable proceedings under the Urgent Deficiencies Act 
of 1913 of a system of review upon the record before the Commission, by 
the circuit court of appeals, with respect to certain (not all) orders of 
the Interstate Commerce Commission. 

I think I have made my position clear, but repeat it briefly. 

As to substitution of certiorari for direct appeal to the Supreme 
Court, I am not able to object to this change being made, in the light 
of the strong representations made by the Chief Justice, which look to 
the broad aspects of the Court’s work. As worked out in the Committee’s 
conference Saturday, I have no criticism of this feature of the bill. 
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With respect to the substitution of the circuit court of appeals as 
the forum, and the system of review upon the record before the Com- 
mission, upon present information I think if such a change is to be made, 
that with some exceptions in detail (such as section 7(c)), the bill as 
worked out in the Conference on September 23, is probably as good as 
any bill can be made in the light of the facts the Committee has been 
‘able to develop, and upon the consideration it has been able to give the 
subject. However, I prefer that the Urgent Deficiencies system of re- 
view should be continued, with such changes as might meet some prac- 
tical objections to the working out of that system of review. I therefore 
concur in the report upon the assumption that it has been determined to 
substitute a review system along the line of the bill as worked out in 
the conference of September 23, although I prefer a continuance of 
the present system of review. My colleagues have not had the benefit 
of discussion with members of the Committee as to the phraseology of the 
bill. 

It was left to Assistant Chief Counsel Payne and myself to draft 
a list of the types of orders which would properly fit into the framework 
of the new bill, and we have done so. This necessarily has been done in 
some haste and without opportunity for full discussion with or study by 
members of the Commission. The list may therefore be too extensive 
or not extensive enough. 

I request that the Committee and the Judicial Conference shall bear 
in mind the continuing statutory duty of the Commission to make rec- 
ommendations to Congress. At the same time I express my personal sin- 
cere appreciation of the painstaking effort that has been made by mem- 
bers of the Committee to meet difficulties which seemed to me to be ob- 
vious, which I have called to the attention of the Committee. 


Cuiyve B. AITcHIsoN, 
Commissioner. 


Proposed Draft of Bill 
A BILL 


To provide for the review of certain orders of the Interstate Commerce 
Commission and giving the United States courts of appeals jurisdiction 
on review to enjoin, set aside or suspend such orders. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

Section 1. Definitions. As used in this Act— 

(a) ‘‘Commission’’ means the Interstate Commerce Commission ; 

(b) ‘‘Cireuit Court of Appeals’’ means a Circuit Court of Appeals 
of the United States, and includes the United States Court of Appeals for 
the District of Columbia; 

(c) ‘‘Clerk’’ means the clerk of the court in which the petition for 
the review of an order of the Commission is filed; 
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(d) ‘‘Petitioner’’ means the party or parties by whom a petition 
to review an order of the Commission is filed. 

Section 2. Jurisdiction. The Circuit Court of Appeals shall have 
exclusive jurisdiction to enjoin, set aside or suspend in whole or in part 
final orders of the Commission or orders supplementary thereto or 
amendatory thereof entered under authority of the following provisions 
of the Interstate Commerce Act, as amended, namely : 

Part I: Sections 1 (9), 1 (14) (a), 1 (18), (19), (20), (21); 
3 (la); 5 (1), (2), (3), (4), (7), (9), (14), (15), (16); 6 (11), 
(a), 6 (11), (b); 6 (12); 13 (2), (8), (4); 15 (1), (3), (6), (7), 
(13) ; 20a (2), (3), (6), (7). 

Part IL: Sections 204 (ce) ; 206; 207; 208; 209; 211; 212 (a); 214; 
216 (e) ; 216 (f), (g) ; 218 (b), (e) ; 225. 

Part III: Sections 304 (e) ; 307 (b), (d), (f), (g), (hb), (i); 309; 
314. 

Part IV: Sections 406 (b), (e), (f); 410 (a) to (i) inclusive; 411 
(b), (d); and 415. 

And such orders entered under authority of Section 5 (b) of Trans- 
portation Act of 1940, approved September 18, 1940; and the second 
paragraph of Section 11 (d) of the Panama Canal Act, approved August 
24, 1912. 

Such jurisdiction shall be invoked by the filing of a petition as 
provided in section 4 hereof. 

The pendency of a proceeding to review an order of the Commission 
under this Act shall not deprive the Commission of jurisdiction to sus- 
pend, modify or set aside such order or to enter a new order. 

Section 3. The venue of any proceeding under this Act shall be 
in the judicial circuit wherein is the residence of the party or any of the 
parties whose application, petition, or complaint initiated the proceed- 
ing in which the order was made, or wherein such party or any of such 
parties has its principal office, except that where the order was entered 
in a proceeding which, while initiated upon application, petition, or 
complaint, was thereafter broadened in scope by an order of the Com- 
mission, or where the order was entered in a proceeding instituted by the 
Commission upon its own motion, the venue shall be in the judicial 
circuit wherein is the residence of the party or any of the parties bring- 
ing the action in court or wherein such party or any of such parties has 
its principal office. 

Section 4. Review of Orders. Any party aggrieved by a final 
order of the Commission reviewable under this Act may file in any Cir- 
euit Court of Appeals, wherein the venue as prescribed by sec. 3 hereof 
lies, a petition to review such order. The petition shall name the Com- 
mission as respondent and shall contain a concise statement of (a) the 
nature of the proceedings as to which review is sought, (b) the facts 
upon which venue is based, (c) in simple, concise, and direct language 
the facts upon which the claim for relief is sought, and (d) the relief 
prayed. The petitioner shall attach to the petition as exhibits copies of 
the report and order of the Commission. The clerk shall serve a true 
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copy of the petition upon the Commission and upon the Attorney General 
of the United States by mailing by registered mail, with request for re- 
turn receipt, a true copy to the Secretary of the Commission, and a true 
copy to the Attorney General. Within 30 days after the petition is 
served, unless the time is extended by order of the Circuit Court of 
Appeals, or a judge thereof, the Commission shall file an answer in which 
it shall deny or admit the allegations in the petition and shall set forth 
in simple, concise, and direct language the matters of fact and law re- 
lied on as defenses to the claim for relief and may include a motion to 
dismiss such claim. Either the petitioner or the Commission may file a 
motion for judgment on the petition and answer. . 

Section 5. Prehearing Proceeding. The Circuit Court of Appeals 
may hold a prehearing proceeding or direct a judge of such court to 
hold a prehearing proceeding. 

Section 6. Record to be Certified. Within the time prescribed by, 
and in accordance with the requirements of, rules promulgated by the 
Cireuit Court of Appeals in which the proceeding is pending, unless the 
proceeding has been terminated on a motion to dismiss the petition or 
a motion for judgment on the petition and answer, the petitioner shall 
file in the office of the clerk the record on review, duly certified by the 
Commission, consisting of the pleadings, evidence, and proceedings be- 
fore the Commission, or such portions thereof as such rules shall require 
to be included in such record. 

SEecTION 7. (a) Petitions heard on Record before Commission. Pe- 
titions to review orders of the Commission under this Act, unless de- 
termined on a motion to dismiss the petition or on a motion for judg- 
ment on the petition and answer, shall be heard in the Cireuit Court of 
Appeals upon the petition and answer and the record of the pleadings, 
evidence adduced, and proceedings before the Commission, except as pro- 
vided in paragraph (b) of this section. 

(b) Evidence of Irreparable Damage. Evidence of irreparable 
damage may be introduced in the Circuit Court of Appeals on appli- 
cations for interlocutory injunctions and for temporary stay and sus- 
pension orders made under sec. hereof. The Circuit Courts of Ap- 
peals may prescribe by rule, the method of taking such evidence. 

(ec) Additional Evidence. If a party to a proceeding to review 
shall apply to the Circuit Court of Appeals in which the proceeding is 
pending, for leave to adduce additional evidence and shall show to the 
satisfaction of such Court (1) that such additional evidence is material, 
(2) and that there were reasonable grounds for failure to adduce such 
evidence before the Commission, such Court may order such additional 
evidence and any counter evidence the opposite party desires to offer to 
be taken by the Commission, or by a division or an examiner thereof. 
The Commission may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken and filed, and 
may modify or set aside its order and shall file a certified transcript of 
such additional evidence, such modified findings or new findings, and 
such modified order or the order setting aside its order. 
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Section 8. Representation in Proceeding Intervention. Any party 
in interest in the proceeding before the Commission, whose interests will 
be affected if such order is enjoined, set aside, or suspended, of his own 
motion and as of right, may appear and be represented by counsel in any 
proceeding to review such order. Communities, associations, corpora- 
tions, firms, and individuals, whose interests are affected by an order 
of the Commission, may intervene in proceeding to review such order. 
The Commission may be represented by its counsel throughout any pro- 
ceeding to review, under this Act, orders of the Commission. The 
United States may intervene as of right in any proceeding to review, 
under this Act, any order of the Commission. The Attorney General 
shall not in any such proceeding dispose of or discontinue the same over 
the objection of the Commission, or of a party in interest who has ap- 
peared in the proceeding, or an intervener. 

Section 9. (a) Jurisdiction of Proceeding. Upon the filing and 
service of a petition to review, the Circuit Court of Appeals shall have 
jurisdiction of the proceeding, and shall have power to make and enter, 
upon the petition and answer and upon the pleadings, testimony, and 
proceedings set forth in the record on review, a judgment enjoining, set- 
ting aside, or suspending in whole or in part the order of the Commis- 
sion. 

(b) Stay or Suspension of Orders; Interlocutory Injunctions. The 
filing of the petition to enforce or review shall not of itself stay or sus- 
pend the operation of the order of the Commission, but the Cireuit Court 
of Appeals in its discretion may restrain or suspend in whole or in part 
the operation of the Commission’s order pending the final hearing and 
determination of the petition. Where the petitioner makes application 
for an interlocutory injunction suspending or restraining the enforce- 
ment, operation, or execution of, or setting aside in whole or in part 
any order of the Commission, at least 5 days’ notice of the hearing 
thereon shall be given to the Commission and to the Attorney General of 
the United States. In cases where irreparable damage would otherwise 
ensue to the petitioner, the Cireuit Court of Appeals may, on hearing, 
after not less than 5 days’ notice to the Commission and to the Attorney 
General, order a temporary stay or suspension, in whole or in part, of the 
operation of the order of the Commission for not more than 60 days from 
the date of such order pending the hearing on the application for such 
interlocutory injunction, in which case such order shall contain a specific 
finding, based on evidence submitted to the Circuit Court of Appeals, 
and identified by reference thereto, that such irreparable damage would 
result to petitioner and specifying the nature of such damage. The Cir- 
cuit Court of Appeals, at the time of hearing the application for an 
interlocutory injunction, upon a like finding, may continue the tempor- 
ary stay or suspension, in whole or in part, until decision on the appli- 
cation. 

The hearing upon such an application for an interlocutory injunc- 
tion shall be given preference and expedited and shall be assigned for 
hearing at the earliest practicable date after the expiration of the notice 
of hearing on the application provided for above. 
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Upon the final hearing of any proceeding to review, under this 
Act, any order of the Commission, the same requirements as to prece- 
dence and expedition shall apply. 

Section 10. Review in the Supreme Court on certiorari or certifi- 
eation. An order granting or denying an interlocutory injunction under 
section 9(b) of this Act shall be subject to review by the Supreme 
Court of the United States upon writ of certiorari as provided in sec- 
tion 240 of the Judicial Code as amended (28 U. S. C., sec. 347), pro- 
vided that application therefor be duly made within 30 days after the 
entry of such order. The final judgment of the circuit court of appeals 
in a proceeding to review under this Act shall be subject to review by 
the Supreme Court of the United States upon a writ of certiorari in ac- 
cordance with the provisions of section 240 of the Judicial Code as 
amended (28 U. 8S. C., see 347), provided that application therefor be 
duly made within 60 days after the entry of such judgment. Either the 
United States or the Commission or an aggrieved party may file such 
petition for a writ of certiorari. The provisions of section 239 of the 
Judicial Code as amended (28 U.S. C., sec. 346), regarding certification, 
and of section 8(d) of ‘‘An Act to Amend the Judicial Code, and to 
further define the jurisdiction of the circuit courts of appeals and of the 
Supreme Court, and for other purposes,’’ approved February 13, 1925 
(ce. 229, 43 Stat. 936; 28 U. S. C., see. 350), regarding stays, shall also 
apply to proceedings under this Act. 

Section 11. Rules. The several Circuit Courts of Appeals shall 
adopt and promulgate rules governing the practice and procedure, in- 
cluding prehearing procedure, in proceedings to review orders of the 
Commission under this Act, and fixing the time within which the record 
on review shall be filed in the office of the clerk. 

Section 12. Repeals. All laws or parts of laws inconsistent with 
the provisions of this Act are repealed. 

Section 13. Effective Date. This Act shall take effect thirty 
days after its approval, and shall govern in all proceedings to review 
orders of the Commission under this Act instituted on and after the 
date upon which it becomes effective. Actions to enjoin, set aside, or 
suspend orders of the Commission which shall be pending on the ef- 
fective date of this Act shall not be affected thereby, but shall proceed 
to final disposition under the existing law. 
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LETTER OF APPRECIATION FOR MANUAL OF PRACTICE & 
PROCEDURE BEFORE THE I. C. C.* 


October 9, 1944 
Messrs. F. C. Hillver, Walter McFarland and C. R. Hillyer. 
Dear Cliff, Walter and Clair: 


I believe I bespeak the sincere thanks and deep appreciation of the 
entire membership of the Association of Interstate Commerce Com- 
mission Practitioners for the Manual of Practice and Procedure Before 
the Interstate Commerce Commission which you have prepared. It wasa 
terrific task. It was extremely generous of you to give so much of your 
time and effcrt. 

I challenge anyone to name any of our members better qualified 
than you to prepare such a document. 

Again thanking you, 


Sincerely, 


Warren H. Waconer, President. 





’ * The Manual of Practice and Procedure before the Interstate Commerce Com- 
mission will appear in an early issue of the JouRNAL. 





MR. GUY M. SPRINGER, JR., NAMED MANAGER OF NEW DIVISION 
OF BRANIFF AIRWAYS 


Braniff Airways, Inc., announced recently the formation of a new 
air mail and air cargo division. Mr. Guy M. Springer, Jr., Assistant 
to Mr. Charles E. Beard, Vice-President in Charge of Traffic, has been 
named Manager of the new service. 

The new department is designed to serve the present Braniff system 
and to provide air express and air cargo service over the international 
routes in Latin America, for which application has been made to the 
Civil Aeronautics Board. 

Mr. Springer is a member of the Association of I. C. C. Practi- 
tioners. 
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REPORT OF THE 
SPECIAL COMMITTEE ON ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION* 


Following the approval of the House of Delegates in March on the 
draft of the bill ‘‘To Improve the Administration of Justice by Pre- 
scribing Fair Administrative Procedure,’’ your committee undertook 
to follow the directive of the House and seek its enactment. The bill has 
been introduced in the House of Representatives by Chairman Sumners 
of the House Judiciary Committee (H. R. 5081) and the Senate by Sen- 
ator McCarran, Chairman of the Senate Judiciary Committee (S. 2030). 
Your committee has made some changes in the phraseology of the bill 
without altering its substance in accordance with the authority given 
by the House of Delegates. 


OTHER PENDING BILLS 


Previously Congressman Gwynne had introduced H. R. 4314 which 
followed an earlier draft of the proposal by your committee. On 
August 24, 1944, Congressman Smith of Virginia, on behalf of the 
Special Committee to Investigate Executive Agencies, introduced H. R. 
5237, which follows in substantial part the American Bar Association 
proposal with some marked differences which are in part: (1) The in- 
clusion of war agencies, (2) the creation of a body of three commis- 
sioners, appointed by the President on the advice and consent of the 
Senate, to appoint and assign deputy hearing commissioners to the sev- 
eral agencies, and (3) decision of the hearing commissioners would be 
final as to findings of fact. (Notwithstanding the arguments that may 
validly be made in favor of these changes, your committee believes that 
the Sumners-McCarran bill embraces a workable procedure and will be 
a proper step forward in administrative law.) 

Your committee is glad to report that the McCarran-Sumners bills 
are receiving general widespread approval and support. The test of the 
leadership of the organized bar in rendering a public service in this im- 


portant step in improving the administration of justice is now ap- 
proaching. 


SyLvester C. SmituH, Chairman CarRL McFARLAND 
Cart Hoyt RoscorE PounD 
WILLIAM CLARKE Mason Fevix T. SmitH 





*Reprinted from Volume XXIX, No. 3, Massachusetts Law Quarterly, Oc- 
tober, 1944. 








O. D. T. Orders 


By ArtHur L. WINN, JR. 


Highway Transport Field Offices 


The transfer of the major part of the gasoline rationing work to 
OPA boards has made it possible to reorganize the regional set-up of 
ODT and the following regional offices and district and field offices 
were established by the Highway Transport Department of ODT, ef- 
fective October 15, 1944: 

Region 1 


REGIONAL OFFICE: New York, N. Y. 


Connecticut. District office: Hartford. Field office: New Haven. 
Maine. District office: Augusta. Field office: Portland. 
Massachusetts. District office: Boston. Field office: Springfield. 
New Hampshire. District office: Concord. 

New Jersey. District offices: Newark and Trenton. 

New York. District offices: Albany, Binghamton, Buffalo, New 
York and Syracuse. Field offices: Elmira, Glens Falls, Rochester, and 
Utica. 

Rhode Island. District office: Providence. 

Vermont. District office: Montpelier. 


Region 2 
REGIONAL OFrricE: PHILADELPHIA, Pa. 


Delaware. District office: Wilmington. Field office: Dover. 

District of Columbia. District office: Washington. 

Maryland. District office: Baltimore. Field office: Hagerstown. 

New Jersey. District office: Camden. Field office: Atlantic City. 

Pennsylvania. District offices: Altoona, Erie, Harrisburg, Philadel- 
phia, Pittsburgh, Scranton, and Williamsport. Field offices: Allentown 
and Reading. 

Virginia. District offices: Richmond and Roanoke. Field office: 
Norfolk. 

Region 3 


REGIONAL OFFICE: CLEVELAND, OHIO. 


Indiana. District office: Indianapolis. Field offices: Evansville, 
Fort Wayne, and South Bend. 

Kentucky. District offices: Lexington and Louisville. 

Michigan. District offices: Detroit, Grand Rapids, and Saginaw. 
Field offices: Cadillac and Lansing. 

Ohio. District offices: Cincinnati, Cleveland, Columbus, and To- 
ledo. Field offices: Canton, Dayton, Youngstown, and Zanesville. 

West Virginia. District office: Charleston. Field office: Wheeling. 
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Region 4 
REGIONAL OFFICE: ATLANTA, GA. 


Alabama. District offices: Birmingham and Montgomery. Field 
office : Mobile. 

Florida. District office: Jacksonville. Field offices: Miami and 
Tampa. 

Georgia. District offices: Atlanta and Savannah. 

Mississippi. District office: Jackson. 

North Carolina. District offices: Charlotte and Raleigh. 

South Carolina. District office: Columbia. 

Tennessee. District offices: Memphis and Nashville. Field office: 
Knoxville. ’ 


Region 5 
REGIONAL OFFICE: DaALLas, TEXAS. 


Arkansas. District office: Little Rock. 

Kansas. District office: Wichita. Field office: Topeka. 

Louisiana. District offices: New Orleans and Shreveport. Field 
office: Baton Rouge. 

Missouri. District offices: Kansas City and Saint Louis. Field of- 
fices: Jefferson City and Springfield. 

Oklahoma. District offices: Oklahoma City and Tulsa. 

Texas. District offices: Dallas, Fort Worth, Houston, Lubbock, and 
San Antonio. Field offices: Amarillo, Austin, and El Paso. 


Region 6 
REGIONAL OFFice: Cuicaao, IL. 


Illinois. District offices: Chicago, Peoria, and Springfield. Field 
offices: Cairo, Danville, and Rockford. 

Iowa. District offices: Davenport, Des Moines, and Sioux City. 
Field office: Mason City. 

Michigan. District office: Escanaba. 

Minnesota. District offices: Duluth and Minneapolis. 

Nebraska. District offices: North Platte and Omaha. 

North Dakota. District office: Fargo. Field office: Bismarck. 

South Dakota. District office: Sioux Falls. Field office: Pierre. 

Wisconsin. District offices: Green Bay, La Crosse, and Milwaukee. 
Field offices: Madison and Wausau. 


Region 7 


REGIONAL OFrFriIcE: DENVER, COLO. 
Colorado. District office; Denver. 
Idaho. District office: Boise. 
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Montana. District office: Butte. 

New Mexico. District office: Albuquerque. 
Utah. District office: Salt Lake City. 
Wyoming. District office: Casper. 


Region 8 
REGIONAL OFFICE: SAN FRANcIsco, CALIF. 


Arizona. District office: Phoenix. 

California. District offices: Fresno, Los Angeles, Sacramento, San 
Diego, and San Francisco. 

Nevada. District office: Reno. 

Oregon. District office: Portland. 

Washington. District offices: Seattle and Spokane. 





Applications for Certificates of War Necessity and 
Gasoline Rations 


ODT Order 21A supersedes Order 21 and provides the procedure 
to be followed after October 16, 1944 in obtaining certificates of war 
necessity for all commercial motor vehicles. The revised order also 
describes the procedure to be followed in modifying and revoking cer- 
tificates and contains the requirements as to tire inspections, vehicle 
eontrol and records and reports. 

Under the revised order, fleet unit certificates are abolished and 
the operator is required to keep ODT informed of the specific vehicles 
operated. 





Changes in ODT Personnel 


The following changes have been announced in the ODT staff: 

Assistant Director in Charge of Waterways Transport Depart- 
ment: Lawrence C. Turner of New Orleans to succeed the late Ernst 
R. Holzborn. Mr. Turner has been with ODT since 1942 and for 
several months has been Director of the Inland Waterways Division. 

Assistant Director of the Division of Traffic Movement: S. P. Kelly 
to succeed Arthur E. Baylis who has resigned to return to the New 
York Central as Foreign Freight Traffic Manager. Mr. Kelly was 
formerly Assistant Director of the Railway Department and prior to 
joining the ODT in 1942 was in the Traffic Department of the Cotton 
Belt. 

Assistant Director in charge of Export and Import Traffic, Division 
of Traffic Movement: A. S. Johnson of Texas to succeed George E. Tal- 
mage, Jr., who has resigned to take a position with Higgins Industries. 
Mr. Johnson joined the ODT in 1942 and was formerly Director of the 
Transportation Division, Department of Agriculture. 
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Deputy Assistant Director, Liquid Transport Department: Richard 
H. Lamberton to succeed Porter L. Howard who has returned to pri- 
vate industry but will continue to act as a consultant. Mr. Lamberton 
was formerly with Union Tank Car Company prior to March, 1943 when 
he became assistant to Fayette B. Dow, Assistant Director of ODT, in 
charge of Liquid Transport Department. 

Assistant Director of Division of Materials and Equipment: F. 
Berkeley Robins to succeed August L. Sorensen, who is returning to his 
former position with the Erie Railroad as manager of stores. Mr. 
Robins has been a staff officer of the Combined Production and Re- 
sources Board and was formerly with the Chesapeake and Ohio Rail- 
road as assistant general supervisor of bridges and buildings. 








Rail Transportation 
By A. Rea Wiuiams, Editor 


ACCOUNTING 


Accounting Regulations Amended 


Division 1 of the I. C. C. has issued an order dated October 6, 1944, 
modifying the Uniform System of Accounts for Steam Railroads, issue 
of 1943, in various particulars. 





Accounting for Troop Kitchen Cars. 


Director C. D. Crandall, of the Bureau of Accounts, of the I. C. C., 
has ruled that revenue received through the Pullman Company to 
108, ‘‘Other passenger trains.’’ 





Machines For Railroad Accounting 


The Association of American Railroads has just given the public 
a preview of a group of advance machine controls for revenue and cost 
aecounting in postwar railroad operation at their offices in Washington. 

Emphasizing that some of the five machines are still in the labora- 
tory model stage, while others are in manufacture, A. A. R. said the 
machines were installed for further experimentation by their account- 
ing division. 

The machines on exhibit were: 

1. A combination of the telegraph-typewriter with the card-punch 
type of bookkeeping machine, through the medium of which information 
punched on a card and fed into the machine at one terminal is ee 
instantaneously and accurately at the other terminal. 

2. A new type of machine for writing payrolls and pay checks in 
a single operation. 

3. A new type of machine for railroad ticket offices which prints 
eard tickets as they are needed, eliminating the necessity for maintain- 
ing a stock of tickets printed for various destinations on the same rail- 
road. 

4. An accounting machine for coupon tickets which both prints 
certain essential information on the coupons and registers the sale. 

5. A new type of cash register and accounting machine especially 
devised for the use of dining car stewards. 
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Accounting For Post Driving to Arrest Water Pockets 
and Mud Heaves 


Examiner Horner in a proposed report in Docket 29140 recom- 
mended that the Commission should find that expenditures by railroads 
for labor and materials in driving posts to arrest water pockets and 
mud heaves should be changed to primary account No. 3, Grading, in 
the Commission’s uniform system of accounts for steam railroads. 








FINANCE 
Alleghany Corporation Application Withdrawn 


Division 4 of the I. C. C. has dismissed without prejudice the ap- 
plication of Alleghany Corporation in respect to the control of the 
Chesapeake & Ohio Railway Company, Pere Marquette Railway Com- 
pany, the Nickel Plate and other carriers. The action was based upon 
request of the Alleghany Corporation for leave to withdraw the ap- 
plication without prejudice. 








A. T. & Northern R. R. Corporation Reorganization 





Division 4 of the I. C. C. has approved the acquisition of property 
and authorized the issuance of securities by the Alabama, Tennessee 
& Northern Railroad Company under a plan of reorganization by the 
Alabama, Tennessee & Northern Railroad Corporation. The effective 
date of the plan was fixed at January 1, 1942. 





Chicago, Milwaukee, St. Paul & Pacific R. R. Reorganization 


; On September 18, 1944, Division 4 of the I. C. C. ordered the sub- 
mission of the plan of reorganization approved by it and the court for 
the Chicago, Milwaukee, St. Paul & Pacific Railroad to the creditors 


for acceptance or rejection under the provisions of Section 77 of the 
Bankruptcy Act. 








Missouri Pacific R. R. Co. Reorganization 


The I. C. C. has issued an order, dated October 9, 1944, modifying 
the plan for reorganization of the Missouri Pacific Railroad Company 
approved July 4, 1944. 














Seaboard Air Line Railway Reorganization 

Reorganization proceedings of the Seaboard Air Line Railway Com- 
pany have moved into a final phase. The reorganization committee ap- 
pointed to carry out the reorganization plan has requested holders of 
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the Railway’s bond issues to deposit their securities in support of the 
plan. The plan has been approved by the Court, and by committees 
representing all but two of the issues called. The I. C. C. has issued 
approval of the proposed capitalization to be followed by formal order 
of the Commission upon completion of the new mortgages and other 
matters. 





St. Louis-San Francisco Ry. Reorganization 


The I. C. C. has denied the petition of the debtor for a further 
modification of the modified plan of reorganization of the St. Louis-San 
Francisco Railway Company approved July 4, 1944. 





Western Pacific R. R. Co. Reorganization 


In Finance Docket No. 10913—Western Pacific Railroad Company 
Reorganization, Division 4 of the I. C. C., in a supplemental report dated 
October 24, 1944, approved and authorized the transfer and acquisition 
of property and the issuance of the securities necessary to effectuate 
the reorganization. 





Western Pacific R. R. Co. Reorganization 


Federal Judge A. F. St. Sure has approved distributions of cash 
to holders of presently outstanding bonds of Western Pacific Railroad 
Company along with their new securities under an approved plan of 
reorganization. This action brings one step closer the return of the 
Western Pacific to a current basis. Only routine details of printing 
and issuing of the new securities remain to be closed. 





United Stockyards Corp. Proposed Bonds 


Application of United Stockyards Corporation for authority to 
issue $5,464,000 of 334 percent first mortgage and collateral trust sink- 
ing fund bonds, series A, has been dismissed by Division 4 of the I. C. C. 
for lack of jurisdiction, because the applicant is not at present and 
does not propose to become a common carrier by railroad within the 
meaning of Section 20(a) of the Interstate Commerce Act. 





Milwaukee Livestock Handling Co. Control 


Acquisition by the United Stockyards Corporation of direct con- 
trol, through stock ownership, of the Milwaukee Livestock Handling 
Company, the Fort Worth Livestock Handling Company, and the South 
San Francisco Livestock Handling Company, has been approved and 
authorized by Division 4 of the I. C. C. 

Purchase by the United Stockyards Corporation of the railroad 
properties of these companies has also been authorized. 
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Milwaukee Stockyards Co. Lease 


Lease by the Milwaukee Livestock Handling Company of the prop- 
erty of the Milwaukee Stockyards Company used for loading and un- 
loading live stock has been approved by Division 4 of the I. C. C. The 
Milwaukee Livestock Handling Company has been authorized to issue 
$5,000 of capital stock, all of which, with exception of 3 directors’ 
qualifying shares, is to be sold to the United Stockyards Corporation 
and the proceeds used to provide working capital. 





Saint Paul Union Stockyards Co. Lease 


Lease by the Stockyards Railway Company of the property of the 
Saint Paul Union Stockyards Company used in loading and unloading 
livestock at Billings, Montana, has been approved by Division 4 of the 
I. C. C. 





Sioux City Stockyards Co. Lease 


Lease by the Sioux City Terminal Railway Company of the prop- 
erty of the Sioux City Stockyards Company used in the loading and 
unloading of livestock at Butte, Montana, has been approved by Di- 
vision 4 of the I. C. C. 





FORMAL CASES 
Power Brake Investigation 


Division 3 of the I. C. C. has assigned Docket No. 13528—Investt- 
gation of Power Brakes and Appliances for Operating Power-Brake 
Systems for hearing before Chairman Patterson at the Morrison Hotel, 
Chicago, on December 19, 1944. The following notice was issued. 

‘‘This proceeding is assigned for hearing before Chairman Wil- 
liam J. Patterson at 10 o’clock a. m., on December 19, 1944 at the Mor- 
rison Hotel, Chicago, II. 

‘‘This hearing is for the purpose of receiving evidence (1) as to 
the adequacy and propriety of the proposed specifications, a copy of 
which is attached; (2) as to the classes of equipment, if any, upon 
which installation of power brakes should not be required; and (3) as 
to the date upon which installation of power brakes should be completed 
in the order named. 

‘With respect to (3) above, it is the view of the Commission that 
a date for completion generally of the installation of power brakes 
should be fixed, subject to extension for good cause shown later, in in- 
dividual cases. It will not be the purpose at this hearing to receive 
evidence as to the periods to be allowed individual roads for completion 
of their installation programs. 

‘*Parties who desire to present evidence in opposition to the pro- 
posed specifications; in support of the exclusion of certain classes of 





Op- 
ind 
Di- 





NOVEMBER, 1944 171 





equipment from a requirement for the installation of power brakes con- 
forming to the prescribed specifications; and in support of the pre- 
scription of a eertain date for completion generally of the installation 
of power brakes conforming to such specifications; should be prepared 
to proceed in support of their respective proposals, and they will be 
expected to supply the Commission and the parties of record with a 
written statement of their positions, and an outline of the evidence 
which will be produced to support them, on or before December 1, 1944.’’ 





Status of Railroad Police 


In Ex Parte No. 72 (Sub. No. 1), Examiner Claude A. Rice has 
recommended that the Commission find that it is not authorized by the 
Railway Labor Act to make orders grounded on public policy. He 
recommends that the Commission define the work of employees and 
subordinate officials as including that performed by special agents 
below the rank of Division Special Agent, and watchmen, train riders, 
and guards employed in the Special Agents Department of the Union 
Pacific, and the depot, freight house, yard, and reservoir watchmen and 
guards employed by the Ogden Union Railway and Depot Company. 





Docket 28552—Swift & Company v. Alton R. R. Co., et al. 


This case involves questions of applicable rates on fresh meats, 
in carloads, and in mixed carloads with packing-house products from 
Sioux City, Iowa, South Omaha, Nebraska, South St. Joseph, Missouri, 
and Kansas City, Kansas, to Cincinnati, Ohio. 

Two proposed reports have been released in this proceeding, one by 
Examiner Shinn recommending that the complaint be dismissed, the 
other recommending that reparation be awarded. 

The Commission in a notice dated October 19, 1944, stated ‘‘Inas- 
much as the questions presented relate to tariff construction and in- 
terpretation and are thus of widespread interest and concern, the Com- 
mission recognizes that persons other than the original parties may 
desire to express their views with respect to the principles involved.’’ 
The Commission in the notice fixes the procedure to be followed. 





Multiple Loading Rule Decision 


Upon reconsideration by Division 2, the Interstate Commerce Com- 
mission, in a report and order released on October 12, in I. & 8S. 5268, 
Classification Rule 33, Multiple Loading, reversed its previous decision. 
Originally, the Commission approved with minor exceptions a proposal 
to revise the rule governing multiple load cars to confine such cars to one 
point of origin and to place on the shipper the responsibility of loading 
the shipment so as not to require restowing or rebracing at points in- 
termediate in the final destination or where necessary, to arrange for 
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restowing or rebracing at the intermediate point. In its latest decision 
the Commission found the proposed rule ‘‘not to be just or reasonable’’ 
and ordered the suspended schedules cancelled by November 13. 





OPA Seeks Elimination of Ex Parte 148 Rates 


OPA has petitioned the I. C. C. for permanent revocation of the 
railroad passenger and freight rate increases granted by the Commis- 
sion March, 1942 and estimated as amounting to $480,000,000 annually. 
Passenger fare increases of 10 percent were granted by the I. C. C. and 
are still in effect the OPA pointed out. Freight rate increases of three to 
six per cent were suspended by the I. C. C. in May, 1943, but are 
scheduled to go into effect January 1, 1945 on expiration of the suspen- 
sion. OPA appeared in opposition to the increases at the hearings which 
began October 23rd, and ended on November 3rd. 





MISCELLANEOUS 


' A. A. R. Board of Directors—Changes 


Gustav Metzman, President of the New York Central System, has 
been elected a member of the Board of Directors of the Association of 
American Railroads to succeed the late F. E. Williamson, who retired 
as President of the New York Central on September 1, and died on 
September 29. F. G. Gurley, President of the Santa Fe, was elected 
a Director to succeed E. J. Engel, his predecessor. 





Railroad Credit Corp. Liquidating Distribution 


The Railroad Credit Corporation announced that a liquidating dis- 
tribution would be made October 20, 1944, of % of 1% of the Fund as 
of September 30, 1944, amounting to $363,137.71. Of this amount 
$328,157.32 will be paid in cash and $34,980.39 will be credited on 
carriers’ indebtedness to the Corporation. This will bring the total 
amount distributed to $66,823,178.46, or 91% of the original Fund con- 
tributed by carriers participating in the Marshalling and Distributing 
Plan, 1931. Of this total, $38,284,573.35 will have been returned in 
eash and $28,538,605.11 in credits. 





Vacations—Non-Operating Employees 


Conference committees have been selected by the carriers for the 
handling of the request by the non-operating railway labor organizations 
that the present vacation schedule of 6 days with pay be expanded to 
12 days after one year’s service, 15 days after two years’ service, and 
18 days after three years of service. 
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The Eastern carriers will be represented by H. D. Barber, Vice 
President, Erie; H. A. Enochs, Vice President, Pennsylvania; L. W. 
Horning, Vice President, New York Central; R. L. Pearson, Vice Pres- 
ident of the New Haven, and C. W. Van Horn, Vice President, Balti- 
more and Ohio. 

The Southeastern carriers will be represented by C. D. Mackay, 
Assistant Vice President, Southern; L. E. Hart, Personnel Assistant, 
Atlantic Coast Line, and F. K. Day, Jr., Assistant Chief of Personnel, 
Norfolk & Western. 

The Western carriers will be represented by D. P. Loomis, Execu- 
tive Director, Association of Western Railways; M. J. Byrnes, Chairman 
of Personnel, Northern Pacific; H. J. Hoglund, Assistant to Executive 
Vice-President, Burlington; C. P. King, Assistant to Chairman of Op- 
erating Office, Frisco; 8. C. Kirkpatrick, Assistant to Vice-President, 
Santa Fe. 

No date has yet been set for meetings of the representatives of the 
earriers and of the employees. 





Minimum Wage Level of 65c Per Hour Proposed 


A Subcommittee of the Senate Committee on Education and Labor 
held hearings on October 11 and 12, on S. Con. Res. 48, which provides 
that ‘‘It is the sense of Congress that a straight-time hourly wage rate 
of 65 cents per hour is the minimum below which the National War 
Labor Board shall consider any wage rate substandard.’’ The Reso- 
lution was introduced by Senator Pepper of Florida. 





Pullman Divorcement Plan Submitted to Court 


Pullman, Inc., yielding to an order of the U. S. District Court 
for the Eastern District of Pennsylvania, at Philadelphia, requiring a 
complete divorcement of the company’s carbuilding from its sleeping- 
ear business, filed with that court on October 2, a plan offering its sleep- 
ing-car business to a proposed new company and certain individual 
railway lines for $81,325,222. Attached to the plan was a letter from 
President Clement of the Pennsylvania declaring that that railroad in- 
tends to own and operate its own sleeping-car business. The Pennsyl- 
vania has been Pullman’s No. 1 customer. 

The name suggested for the new company is ‘‘ Railway-Pullman 
Sleeping Car Company.’’ 





Loading Carload Shipments in Closed Cars 


The Operations and Maintenance Department of the A. A. R. has 
issued Circular No. 42-A, superseding Circular No. 42, giving the re- 
vision of the general rules covering loading of carload shipments of 
commodities in closed cars. 
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Valuation Reports 


Division 2 of the I. C. C. has issued an order dated September 26, 
1944, eliminating the oath requirement on returns under Valuation 
Order 26 and Valuation Order 23. 





Railroad Track Foreman Gets Hero Medal 


Upon recommendation of the Commission on Award of Medals of 
Honor approved by the Interstate Commerce Commission, the Presi- 
dent has bestowed a medal of honor on Roy A. Powers, 616 Market 
Street, Rockford, Ill., for reseuing an aged woman from the path of 
an approaching train. Mr. Powers is a track foreman employed by the 
Chicago, Milwaukee, St. Paul and Pacific Railroad Company. While 
awaiting the arrival of a fellow employee on June 14, 1943, Mr. Powers 
saw Mrs. Hulda Swenson, age 74, step in front of an approaching pas- 
senger train on the Chicago, Burlington & Quincy Railroad at Rock- 
ford. Running after her, he seized her by the shoulder and pulled her 
backward from between the rails. Both Mr. Powers and Mrs. Swenson 
were struck by the pilot-sill step at the left side of the locomotive and 
both were seriously injured. Both are still confined to hospitals. Fifty- 
two medals of this character, including the one to Mr. Powers, have been 
awarded since the enactment of the Medals of Honor Act in 1905. 





WMC Lifts Manpower Controls For War Veterans 


The War Manpower Commission announced on September 27 the 
lifting of all manpower controls for veterans of the present war so as 
to speed reemployment of returning veterans and remove all employment 
obstacles in the way of their return to civil life. Veterans of the present 
war will not be required to secure or present statements of availability 
in order to change jobs. They may be hired without being referred 
by the USES or other channels. A veteran seeking employment 
through, USES is entitled, as a matter of right, to a referral to any 
job of his choice without regard to essentiality or priority status of 
such job. 





Materials For Operation of Transportation Systems 


WPB has issued Preference Rating Order P-142, amended, dated 
October 23, 1944, explaining how operators of transportation systems 
get materials to carry on their operations. It must be used by them in 
place of CMP Regulation 5. With a few exceptions, this order gives 
preference ratings for up to 110% per quarter of each item or group of 
items specifically authorized for the operator for the first quarter of 
1944. 
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National Association of Shippers’ Advisory Boards’ Chairmanship 


C. J. Goodyear, Traffic Manager, Philadelphia, Reading Coal and 
Iron Company, Philadelphia, has been elected President of the National 
Association of Shippers’ Advisory Boards. George H. Shafer has been 
President of the Advisory Boards’ Association for two years and de- 
clined a proposal to nominate him for a third term. 





Senate Committee Urges Industrialization of West and South 


The Special Senate Committee appointed to investigate industrial 
centralization made public a report on October 3, recommending large 
scale industrialization of the West and South. The Committee recom- 
mended a ban on reconversion of all government-owned war plants in 
eleven states, namely, New York, New Jersey, Pennsylvania, Massachu- 
setts, Connecticut, Maryland, Delaware, Rhode Island, Ohio, Michigan 
and Illinois. The Committee said these states produced 65 percent of 
the nation’s manufactures in 1939. 





Twenty Railroads Ordered To Justify Rates on 
Southern Freight Movement 


The Supreme Court has issued a ‘‘show cause’’ order to twenty 
railroads in a complaint filed by Georgia’s Governor Ellis Arnall seeking 
a judgment and damages from the railroads for ‘‘discriminatory’’ 
freight rates to Georgia and the South. 

The railroads were ordered to show cause by December 11 why the 
court should not grant the relief sought in the complaint. 

The court assigned the case for argument on January 2, after the 
‘*show cause’’ replies have been returned. 

The complaint, an original pleading in the high court, asked for a 
decree which would bring an equalization of rates in the South with those 
maintained ‘‘to and from points and ports in the North.”’ 

Gov. Arnall asserted that Georgia shippers are entitled to $11,- 
000,000 damages from the defendant railroads and asked the court to 
make an accounting as to an award of such damages. 

He also asked for a permanent injunction to restrain the railroads 
from combining to establish rate systems which are ‘‘unreasonable and 
unjustly discriminatory’’ to the people of the South. 

Railroads named in the complaint are the Pennsylvania Railroad 
Company, Baltimore & Ohio Railroad Company, Chicago & Western 
Illinois Railroad Company ; Chicago, Indianapolis & Louisville Railway 
Company; Chesapeake & Ohio Railway Company, Erie Railroad Com- 
pany, New York Central Railroad Company; New York, Chicago & St. 
Louis Railroad Company; Norfolk & Western Railway Company; Rich- 
mond, Fredericksburg & Potomac Railroad Company; Wabash Railroad 
Company, Western Maryland Railroad Company, Atlantic Coast Line 
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Railroad Company ; Carolina, Clinchfield & Ohio Railway ; Illinois Cen- 
tral Railroad Company ; Gulf, Mobile & Ohio Railway Company; Louis- 
ville & Nashville Railroad Company ; Nashville, Chattanooga & St. Louis 
Railway Company ; Seaboard Airline Railway Company and Southern 
Railway Company. 





Carrier Liability to Employee Riding on Pass 


The U. S. Cireuit Court of Appeals for the Third Circuit, in a two- 
to-one decision, in Sassaman v. Pennsylvania Railroad Company, has 
held: 

1. A railroad employee who utilizes a pass issued by his employer 
to travel by means of passenger train of employer to and from home 
and place of employment and who is injured while alighting from train 
on return home after a day’s work may not recover for his injury under 
the Federal Employer’s Liability Act, since he was not at time of 
injury acting within scope of his employment in interstate commerce. 

2. The employee may, however, recover damages for his injury in 
a common law negligence action despite a condition printed on the pass 
that the user assume all risk of personal injury since the pass is not a 
mere gratuity within contemplation of the Hepburn Act. 

The Court admits that while the cases of Kansas City Southern 
Railway Co. v. Van Zant, 260 U. S. 459, and Charleston and Western 
Carolina Railway v. Thompson, 234 U. S. 576, ‘‘might cogently be ad- 
vanced to validate a release of liability by an employee for injury re- 
ceived while traveling on his pass on pleasure or other personal pur- 
poses,’’ a material distinction is clearly indicated where the pass is 
used by an employee for travel between his home and his place of em- 
ployment. 





NRAB Cases 


The First Division of the National Railroad Adjustment Board 
had 5,267 cases awaiting decision on September 30, 1944. The Board 
had heard 847 of these cases. It has 77 deadlocked cases awaiting de- 
cision. 





NRAB Circular “A” 


The Second Division of the NRAB has extended until December 
31, 1945 the resolution adopted March 27, 1936, with respect to sub- 
missions. 





R. R. B. Annuities and Pensions 


On September 30, 1944 the Railroad Retirement Board had 165,511 
annuities and pensions in force, calling for monthly payments of $10,- 
734,134.92, or an average of $64.85. 
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Post War National Income 


The Brookings Institution recently made public a study which 
finds that postwar national income is likely to be substantially lower 
than many current estimates. The widespread impression that the war 
has placed the American people upon a very much higher plane of na- 
tional income is due to failure to take account of the abnormal current 
increase in wages, prices, and employment, as well as to confusion of 
thought and unsound statistical procedure. The study was made by 
Joseph Mayer, under a grant from the Falk Foundation, of Pittsburgh. 

Assuming no appreciable change in the general level of wages and 
prices, and a volume of employment and production 20 per cent above 
that of 1940, the study estimates that 1947 net national income will be 
around 127 billion dollars. This compares with 80.4 billions for 1940. 





STATISTICS 
Estimated Freight Car Loading For Fourth Quarter 1944 


Freight car loadings in the fourth quarter of 1944 are expected 
to be slightly above actual loadings in the same quarter in 1943, accord- 
ing to estimates just compiled by the thirteen Shippers’ Advisory 
Boards. 

On the basis of those estimates, freight car loadings of the twenty- 
eight principal commodities will be 9,531,701 cars in the fourth quarter 
of 1944, compared with 9,442,744 actual car loadings for the same com- 
modities in the corresponding period in the preceding year, or an in- 
crease of nine-tenths of one per cent. Ten of the thirteen Shippers’ 
Advisory Boards estimate an increase in carloadings for the fourth 
quarter of 1944 compared with the same period in 1943, but three es- 
timate decreases. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended October 21, 1944 
totaled 905,941 cars. This was an increase above the corresponding week 
of 1943 of 522 cars, or one-tenth of one per cent, and an increase above 
the same week in 1942 of 2,679 cars or three-tenths of one per cent. 

Loading of revenue freight for the week of October 21, increased 
7,291 cars, or eight-tenths of one per cent above the preceding week. 

Coal loading amounted to 171,810 cars, a decrease of 2,836 cars be- 
low the preceding week, and a decrease of 313 cars below the corre- 
sponding week in 1943. 





Female Employees of Railways 


At the middle of the month of July 1944 the Class I steam railways, 
excluding switching and terminal companies, had 12,948 female em- 
ployees. 
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Quarter Million Women in Transportation 


Speaking at a meeting of women railroad executives, in Chicago, 
on September 28, Miss Cornelia Edge, Assistant Head of the Personnel 
Supply Section in ODT, said there are 250,000 women now working in 
the transportation industry, with 112,000 of them on Class I railroads. 
Women workers comprise 7.9 per cent of railroad employees. Women 
are now holding jobs as lieutenants and sergeants of police, patrolmen 
and watchmen, motor vehicle operators, janitors and cleaners, station 
and baggage agents, telegraphers, general and gang foremen at freight 
stations; perishable freight inspectors, truckers, common laborers, din- 
ing car stewards and supervisors, chief cooks, waitresses and kitchen 
help; bridge operators, crossing and bridge flagmen and gatemen and 
laundry workers. Some women telegraphers live in trailers ‘‘in the 
middle of nowhere” and work in shifts operating the keys at desert 
stations. 





Railway Employment 


Class I steam railways, excluding switching and terminal compan- 
ies had 1,427,833 employees at the middle of the month of September 
1944. This was an increase of 4.01 per cent as compared with the 
middle of September 1943, and a decrease of 1.43 per cent as compared 
with the middle of August 1944. Railway employment at the middle 
of September 1944 was 136.6 per cent of the 1935-1939 average. 





Consolidated Statistical Statements 


Division 1 of the I. C. C. issued an order, dated September 21, 
1944, waiving the requirements of its order of December 18, 1941, and 
amendments thereof, relating to consolidated statistical statements, 
for the year ended December 31, 1943. 





Steam Railway Accidents 


There were 54 passengers killed and 445 passengers injured in 
train and train service accidents in August 1944, as compared with 
43 passengers killed and 467 injured in the month of August 1943. In 
the first eight months of 1944 there were 131 passengers killed and 
2,940 passengers injured in train and train service accidents. 

In August 1944 there were 84 employees killed and 4,439 employees 
injured while on duty. This compares with 91 employees killed and 
4,218 employees injured while on duty in August 1943. 
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Railway Net Income—August 


Class I railroads of the United States in August, 1944, had an es- 
timated net income, after interest and rentals, of $63,000,000 compared 
with $84,471,665 in August, 1943, according to reports filed by the car- 
riers with the Bureau of Railway Economics of the Association of Amer- 
ican Railroads and made public recently. 

In the first eight months of 1944, they had estimated net income, 
after interest and rentals, of $451,000,000 compared with $612,842,733 
in the corresponding period of 1943. 

Class I railroads in August, 1944, had a net railway operating in- 
come, before interest and rentals, of $101,363,891 compared with a net 
railway operating income of $132,271,087 in August, 1943. (August is 
the fifteenth consecutive month in which the net earnings of the car- 
riers has shown a decline). 

Class I railroads in the first eight months of this year had a net 
railway operating income, before interest and rentals, of $758,574,913 
compared with $972,297,169 in the same period of 1943. 

In the twelve months ended August 31, 1944, the rate of return on 
property investment averaged 4.23 per cent compared with a rate of 
return of 6.06 per cent for the twelve months ended August 31, 1943. 





Railway Equipment 


On October 1, 1944, the Class I railroads had 32,224 new freight 
ears and 499 new locomotives on order. On October 1, 1943 these rail- 
roads had 28,896 new freight cars and 1,067 new locomotives on order. 





Passenger Traffic Statistics 


The I. C. C. has released Statement No. M-250 relating to passenger 
traffic statistics of Class I steam railways for the first six months of 
1944 as compared with the first six months of 1943. The aggregates 
and averages are as follows: 


AGGREGATES 
% 
1944 1943 Change 

Passenger Revenue 

i IEE dcschinsisinesatntiiccapnanomnsdl $ 522,634,201 $ 441,830,298 +183 

In Parlor & Sleeping Cars .... 329,489,664 279,175,704 +18.0 
Revenue Passengers Carried 

a 252,197,584 235,341,357 + 7.2 

In Parlor & Sleeping Cars .... 32,839,759 28,111,911 +16.8 
Revenue Passengers Carried 1 Mile 

Be IID. sitenninnicninneteneneen 30,801,879,926  25,248,583,382 +22.0 


In Parlor & Sleeping Cars.... 13,619,626,508 11,770,598,520 +415.7 
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AVERAGES 
Revenue Per Passenger-Mile 
eee 1.70¢ 1.75¢ — 2.9 
In Parlor & Sleeping Cars .... 2.42¢ 237¢ + 21 
Revenue Per Passenger Per Road 
II iiicininisniencansninionionts $ 2.07 $1.88 +101 
In Parlor & Sleeping Cars .... 10.03 9.93 + 10 
Miles Per Passenger Per Road 
NOD cs caisetiaiscniintectinaitrininn 122.1 107.3 +13.8 
In Parlor & Sleeping Cars .... 414.7 418.7 — 1.0 
TAXES 


War Facility Necessity Certificates 


WPB has announced the adoption of measures to implement two 
new Executive Orders (9490 and 9491) affecting war facilities financed 
under Section 124 of the Internal Revenue Code. Section 124 allows 
taxpayers to write off the cost of necessary facilities over a five-year 
period (or less should the emergency end sooner) instead of over the 
longer depreciation period normally used for tax purposes. The new 
Executive orders authorize WPB to amend ‘‘Necessity Certificates’’ 
originally issued by the Army and Navy and to issue so-called ‘‘ Payment 
Certificates.’’ 

Amendments to Necessity Certificates merely correct descriptions of 
facilities and set forth their actual cost in cases where the original cer- 
tificates were issued on an estimated basis. 

The Payment Certificate is authorized where a payment has been 
made by the Government for the unamortized cost of an emergency 
facility because a contract has been terminated. The effect of these 
certificates is to make such payments tax-free. 

Under provisions of Section 124 of the Revenue Code, a taxpayer 
may be entitled to a so-called ‘‘Non-Necessity Certificate,’’ under which, 
at his election, his rights may be substantially affected. In order to 
coordinate administrative policy, the responsibility for issuing Non- 
Necessity Certificates was centralized in the War Production Board some- 
time ago by an Executive Order signed by the President on September 
30, 1944. 

Following issuance of the two latest Executive Orders (9490 and 
9491) which were signed on October 20, Chairman Krug said that the 
WPB Tax Amortization Branch has been transferred to the Procure- 
ment Policy Division. Tax amortization, formerly a part of the Facili- 
ties Bureau, is headed by Robert A. Irwin of New York City, who will 
become Deputy Director of the Procurement Policy Division. 
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In announcing the organizational change, Mr. Krug explained that 
it was made in order to coordinate policies with respect to tax amortiza- 
tion, renegotiation, termination, requisitioning and general procurement 
in one Division directly responsible to the Chairman. 





New Jersey Railroad Taxes 


Railroad companies operating in New Jersey, including the Erie, 
Lackawanna, Lehigh Valley, New York Central, and Reading, are named 
defendants in suits filed by the Attorney General of New Jersey in the 
State Supreme Court at Trenton in an effort to collect more than $10,- 
000,000 as interest on taxes. The actions are a growth of the recent 
decisions of the New Jersey Court of Appeals invalidating the State’s 
1941-2 railroad tax compromise acts, which waive interest on taxes owed 
by the railroads for the years 1932-1940. 





Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has made public T. D. 5409, pre- 
scribing regulations under Section 3807 of the Internal Revenue Code 
as added by Section 513 of the Revenue Act of 1943 relating to period 
of limitations in case of related taxes under Chapter 1 and Chapter 2 
of the Internal Revenue Code. 





Deduction of Fair Standard Act Payments 


In Atlantic Coast Line Railroad Company, Dockets Nos. 3816 and 
112779, the Tax Court of the United States has held that deduction in 
1940 of amount paid by railroad company to its employees for back 
wages in 1940, covering the years 1938, 1939 and 1940, after settlement 
of suit under Fair Labor Standards Act, is valid, since the railroad 
company consistently denied liability until termination of the suit even 
though it filed its returns on an accrual basis. The following is quoted 
from the opinion of the Court: 

**The denial of the railroad company of all liability for the whole 
amount in controversy would have precluded it, had it attempted to 
do so, from accruing any part of the disputed claims in 1938 and 1939. 

‘‘The Supreme Court stated in Dixie Pine Products Co. v. Com- 
missioner, 320 U. S. 516 (12 LW 4121), in holding that a taxpayer could 
not accrue for a tax liability for which he was contesting in a state court, 
that ‘it has long been held that, in order truly to reflect the income of 
a given year, all the events must occur in that year which fix the amount 
and the fact of the taxpayer’s liability for items of indebtedness de- 
ducted though not paid; and this cannot be the case where the liability 
is contingent and contested by the taxpayer. * * * It must, in the 
circumstances, await the event of the state court litigation and might 
claim a deduction only for the taxable year in which its liability for 
the tax was finally adjudicated.’ 
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‘‘This position was also taken by the Supreme Court in Security 
Flour Mills Co. v. Commissioner, 321 U. S. 281 (12 LW 4199), and in 
Jamaica Water Supply Co. v. Commissioner, 125 Fed. 512, where the 
taxpayer was charged with income in the year in which a disputed claim 
was settled, the court, in approving this contention, stated: ‘So the dis- 
pute between the city and the petitioner while it did not relate solely 
to the rate, was not one which when finally determined would inevitably 
result in some amount being due from the City to the petitioner. It 
would only have that result in the event that the payments made by 
the City should turn out to be less than what was just and reasonable. 
Consequently * * * the petitioner’s right to receive any part of the in- 
creased charges it made was itself dispute. It had no uncontested right 
to be liquidated merely but only a wholly disputed claim. 

‘**That being so, it was too uncertain during the years mentioned 
that the petitioner would ever receive anything at all on its claim to 
make any accrual then possible. * * * ’ 

‘*Although the Supreme Court cases cited relate to taxes and the 
Jamaica Supply case involves an item of accrued income, if the liability 
of the obligor is too contingent to be accrued as a loss to him it would 
seem to follow that the claim of the obligee is likewise too contingent to 
be considered compensation for a loss already realized by the latter.’’ 








Motor Transportation 


By J. Nrntan BEAtL, Editor 
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1. Cancellation of Joint Rates—Effect 


In East-South—Joint Rates and Routes, I. & S. M-2433, and Fred- 
erickson Motor Express—Cancellation of Joint-Rates, I. & S. M-2241, 
the examiner has recommended that the Commission reject the tariffs, 
cancelling the joint rates, on the ground that cancellation of joint rates 
would automatically make applicable a combination of local rates, which 
are higher, and that the higher rates had not been justified. 

The carriers contended that cancellation of the joint rates would 
automatically close the through routes, and that the local rates would 
not be applicable. 

The examiner holds that the mere cancellation of joint rates does 
not automatically close through routes, and, if the carriers actually 
intend to close through routes and make local rates inapplicable, the 
carriers must take further affirmative steps to notify shippers of the 
closing of the through routes, that through bills of lading will not be 
issued, and that combination of local rates will not be applied. 

The carriers contended that, inasmuch as joint rates: and through 
routes were optional with the carrier, they had a right to discontinue — 
joint rates and through routes at will. 

The ruling proposed by the examiner would not foreclose the car- 
riers from cancelling joint rates and discontinuing through routes, but 
it would prevent the carriers from cancelling joint rates and thereby 
continue through routes on combination of local rates, which are higher, 
unless the carriers assumed the burden of justifying the higher charges 
under the local rates. 





2. Cessation of Service—Complaint 


In MC-C-382, R. D. Fowler Motor Lines, Inc., v. Colonian Motor 
Freight Lines, Inc., Division 5 found that the respondent had not been 
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rendering reasonably continuous and adequate service as authorized 
and required by its certificate of public convenience and necessity over 
various routes, and including service to certain intermediate points. 

The respondent is required to advise the Commission, within 10 
days, as to what steps it has taken to restore service over the regular 
routes involved in the complaint. 

With respect to intermediate and off-route points, the Division 
concluded that it could not make a finding of failure to service, in the 
absence of complaints by shippers. 





3. Commodity Exemptions—Interpretations 


In MC-89207—Monark Egg Corporation—Contract Carrier Appli- 
cation, the Commission construed the exemptions provided in Section 
203 (b) (6). 

Division 5 pointed out that the act was remedial and that the ex- 
emptions should not be broadened to include commodities in a different 
form than that in which the farmer or fisherman customarily sold the 
commodities. 

With respect to poultry, the Division pointed out that farmers did 
not customarily, either pick or draw, and that poultry picked or drawn 
is not unprocessed within the meaning of the Act. 

In another case involving the application of Lester C. Newton of 
Bridgeville, Delaware, authority was granted to transport fresh-frozen 
fruits and vegetables. The carrier already held authority to transport 
agricultural products. However Division 5 held that the right to trans- 
port agricultural products, including normal refrigeration, did not in- 
clude the right to transport frozen fruits and vegetables. Frozen fruits 
and vegetables were held not to be within the exemption provided in 
section 203(b) (6). 





4. Trailer-Ferry Service 


In the October, 1944 issue of the JouRNAL at page 56, the trailer- 
ferry service, proposed by H. E. Savage, Jr., W-911, was discussed. 

Another application for similar authority has been filed by C. G. 
Fuller, doing business as Intercoastal Transport Company, of Barnwell, 
South Carolina. 

The Fuller application covers transportation between South Caro- 
lina ports and inland waterways, on the one hand, and Washington, 
Baltimore, Wilmington, Philadelphia, Camden, Trenton and New York 
on the other hand. Both Savage and Fuller have suggested that they 
contemplate the use of L. S. T. Boats in performing this service. 

The Savage application has been heard and submitted for a pro- 
posed report, but the Fuller application has not yet been assigned for 
hearing. 





NOVEMBER, 1944 185 








5. Operating Authorities 


Since December 1, 1941, 11,000 temporary authorities have been is- 
sued by the Commission. It is concluded that 3,500 of these will be 
needed as long as war conditions continue. 1,800 carriers have been 
given authority to suspend operations for the duration. 4,500 appli- 
cations have been filed for new operating rights, and approximately 
5,000 applications for authority to acquire existing operations. 





6. National War Labor Board 


In the case of Employers Group of Motor Freight Carriers et al 
vs. National War Labor Board, et al, No. 350, October term, 1944, the 
Supreme Court denied certiorari. In that case motor carriers had 
sought to obtain judicial review of orders of the National War Labor 
Board. The United States District Court and the United States Circuit 
Court of Appeals, had held that directives of the National War Labor 
Board were not subject to judicial review. The case in the United 
States Circuit Court of Appeals is Employers Group of Motor Freight 
Carriers, et al, vs. National War Labor Board, 143 F. 2d 145. 





7. Motor Truck Loadings—September 1944 


American Trucking Associations reports that volume of freight 
transported by motor carriers in September decreased 0.8 per cent from 
August and slid 1 per cent below the level of September, 1943. 

The statement is based on comparable figures received from 293 
carriers in 47 states and the District of Columbia. Those carriers hauled 
a total of 2,322,662 tons of freight in September, compared with 2,- 
340,473 in August and 2,347,699 in September, 1943. 

As a result of the shrinking traffic, the ATA index figure, computed 
on the basis of average monthly tonnage of the reporting lines for the 
three-vear period of 1938-1940 as representing 100, fell to 182.5 from 
187.4 in August. 

Motor freight carriers in August transported 7.8 per cent more 
tonnage than in July and their loadings exceeded August, 1943, by 0.8 
per cent, a report from American Trucking Associations showed. 

The report was based on information gathered from 282 trucking 
companies in 44 states. The reporting lines handled an aggregate of 
2,231,005 tons in August, compared with 2,069,969 in the previous month 
and 2,214,047 in the corresponding month last year. 

As a result of the expanded volume, the ATA index figure, com- 
puted on the basis of the average monthly tonnage of the reporting 
earriers for the three-vear period of 1938-40 as representing 100, figured 
out at 187.4 for August. It was calculated at 174.20 for July. 

Carriers of general freight increased their loadings volume in 
August 8.7 per cent over July to a level which was 1.1 per cent ahead of 
August, 1943. Such carriers transported approximately 78 per cent of 
all freight moved by truck in the month. 
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8. Motor Carriers of Property Revenues and Expenses— 
August 1944 


Expenses of motor carriers of property in August amounted to 96.9 
cents for each dollar of gross revenue, according to data compiled by the 
Research Department of American Trucking Associations, Ine. 

Based on reports from 272 motor carriers in 40 states and the 
District of Columbia, the study showed August revenues increased 4.2 
per cent above July and expenses also increased 4.2 per cent. August 
revenues represented an increase of 5.1 per cent above August, 1943, 
while expenses were 7.2 per cent higher than in August of last year. 

As compared with the operating ratio of 96.9 in August, the same 
carriers reported operating ratios of 96.8 for July and of 94.9 for 
August, 1943. 

Of the 272 reporting carriers, 86 whose revenues amounted to about 
27 per cent of the total, suffered operating losses. Eighty-one of them 
showed operating deficits for July, and 55 reported losses for August, 
1943. 





9. Revenues and Expenses of Motor Carriers of Property 
First Six Months, 1944 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. Q-800, showing revenues, expenses, ete., of 
Class I motor carriers of property for the three months ended with June 
1944, as compared with the three months ended with June 1943. In the 
three months ended with June 1944, the 1,600 reporting carriers had 
total operating revenues of $207,944,542 as compared with $205,581,202 
for the comparable period of 1943. The operating ratio for the second 
quarter of 1944 was 95.6, as compared with 93.7 in the comparable period 
of 1943. Net income after income taxes was $6,798,288 for the second 
quarter of 1944, as compared with $8,806,521 in the comparable period 
of 1943. 





10. Revenues of Passenger Motor Carriers 


The Bureau of Transport Economics and Statistics of the I. C. C., 
in Statement No. M-700, recently released, shows that in the month of 
June 1944, 274 Class I motor carriers of passengers had passenger reve- 
nue of $35,699,016, compared with $33,160,174 in June 1943, an increase 
of 7 percent. There was a 6.6 percent increase in vehicle-miles operated 
and a 4.4 percent increase in revenue passengers carried in inter-city 
service. 

Class I motor carriers of passengers had revenue of $33,267,170 in 
May 1944, as compared with $31,393,995 in May 1943, an increase of 6 
per cent. They operated 80,558,560 vehicle-miles in May 1944, as com- 
pared with 77,962,897 vehicle-miles in May 1943, an increase of 3.3 per- 
cent. They carried 44,453,588 passengers in May 1944, as compared 
with 42,892,670 passengers in May 1943, an increase of 3.6 percent. 

These figures do not include local and suburban schedules, but are 
limited to inter-city schedules. 








Freight Forwarder Regulation 


By Gites Morrow 


Commerce Counsel, Freight Forwarders Institute 


Freight Forwarder Permits Issued 


Permits authorizing freight forwarder operations have been issued 
by orders of the I. C. C. as follows: 

Docket No. FF-126, Knickerbocker Despatch, Inc. The applicant 
was granted a permit by report and order dated September 26, 1944, 
authorizing operations as a freight forwarder of commodities generally 
between points in Massachusetts and Rhode Island, on the one hand, 
and, on the other, points in New York and New Jersey. The report 
indicates that Knickerbocker Despatch, Inc., was organized to take over 
the forwarding business previously conducted by Charles J. Noeding 
as an individual and as an officer of the Charles Noeding Trucking Com- 
pany, Ine., a common earrier by motor vehicle subject to Part II of 
the Act. In this connection the report states: ‘‘ Although Charles J. 
Noeding is not now an officer of the trucking company he owns 80 per- 
cent of the stock of that common carrier. He also owns 50 percent of 
the stock of Knickerbocker Despatch, Inc., of which corporation he is 
president, secretary, and a director. Whether he may continue his 
present stock ownership in the trucking company and the applicant un- 
der the provisions of Section 411 of the Act is a question now under 
investigation by the Commission in Ex Parte No. 155, Ownership of 
Stock in Freight Forwarders.’’ 


Docket No. FF-32, Dan P. White, d/b/a Globe Freight Service. 
Applicant was granted operating authority by permit and order dated 
October 10, 1944. The permit authorized operations as a freight for- 
warder of commodities generally from points in California to all points 
in the United States. While applicant sought authority to operate to 
points in California from all points in the United States, the Commission 
denied that part of the application, stating that applicant’s operations 
have all been eastbound and there is nothing in the record to indicate 
that he has facilities for handling westbound shipments. According to 
the report, applicant has never served points in Ariz., Colo., Idaho, 
Mont., Nevada, New Mexico, N. D., Oreg., S. Dak., Utah, Wash., and 
Wyo. In granting the twelve states not previously served the Com- 
mission stated: ‘‘These States, however, are intermediate to those which 
have been served and applicant desires authority for partial unloading 
at points therein. The geographical location of these States in relation 
with those which have been served in the past is such that authority to 
serve them would not materially enlarge applicant’s operations, but 
would enable him to fulfill more completely the needs of California 
shippers. ”’ 


—1i87— 
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Dissenting from the decision of the majority as to the authority to 
serve the twelve states previously named, Commissioner Miller stated, 
in part: ‘‘In my opinion, applicant is not entitled to such authority 
because he has completely failed to establish, as required by the statute, 
that the proposed service is or will be consistent with the public interest 
and the national transportation policy. It is true that applicant has 
expressed a desire to serve these States but a mere desire alone is cer- 
tainly not sufficient to establish consistency with the public interest.”’ 


Docket No. FF-145, Twin City Shippers Association. The I. C. C., 
Division 4, by report and order dated October 23, 1944, has issued a 
permit to this applicant authorizing operations as a freight forwarder 
of general commodities in interstate commerce from all points in States 
east of the Mississippi River, including St. Louis, Mo., to Minneapolis 
and St. Paul, Minn., and to all points in the counties of Washington, 
Anoka, Wadena, Hennepin, Otter Tail, Dakota, and Ramsey, Minn. 

Several significant points of law were involved in this application 
proceeding. The applicant has facilities and employees only at Chicago 
and the Twin Cities. He has an arrangement with another forwarder 
whereby shipments are received at Boston, New York and Philadelphia 
by such forwarder in the name of applicant. Applicant has joint rates 
with motor carriers from origin points at a number of other places in 
the eastern and southeastern states, but from many points he has neither 
joint nor through rates and from such points the shipper is assessed a 
combination rate over Chicago consisting of the common carrier rates 
from origin to Chicago and the rates of applicant from Chicago to the 
Twin Cities. 

A number of freight forwarders and one motor carrier conference 
opposed the granting of such extensive rights to this applicant on the 
grounds that its arrangements with the other forwarder do not con- 
stitute joint loading and further that the extensive origin territory goes 
far beyond the territorial scope contemplated by the Act as embraced 
in gathering service. The Commission deals with the arguments of pro- 
testants in the following language : 


“‘* * * While at first there would seem to be some merit in 
the contention of protestants that the assembling point should be 
relatively near the stations at which the individual shipments 
originate, nevertheless, there is nothing in the law that restricts 
in any way the assembling territory, and there are, in fact, very 
practical difficulties in attempting to draw any arbitrary line be- 
yond which shipments may not be received for handling in the 
consolidated carload service. Upon this record we are not persuad- 
ed that the limitation sought by protestants should be required. 

‘Those opposing the application further contend that the ap- 
plicant has failed to show that holding out to the general public ‘to 
transport or provide transportation’ which the act stipulates as a 
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necessary qualification of a freight forwarder. The fact, however, 
that applicant has for several years offered its service to the public 
through printed matter and personal solicitation, has published 
through rates from many points in the origin territory embraced 
in its application, and has actually conducted a substantial and ex- 
panding business, fulfills, we believe, the requirements of the act 
in this respect even though applicant’s actual contact with the pub- 
lic has been more or less limited in its territorial scope. 

‘‘The legality of applicant’s service in connection with Lif- 
schultz is vigorously contested. * * * 

‘‘Under the arrangement shipments for applicant are received 
at Boston, New York, and Philadelphia by Lifschultz in the name 
of applicant, and bills of lading are issued by Lifschultz in the 
name of applicant; the receiving stations of Lifschultz at these 
points are advertised by applicant as its stations; Lifschultz as- 
sumes no responsibility for the shipments handled for applicant so 
far as the consignor or consignees are concerned, and handles no 
claims on such traffic; applicant, and not Lifschultz, publishes 
through rates from this eastern territory to Minneapolis and St. 
Paul; Lifschultz collects no freight charges on such business; and 
notice is given applicant by Lifschultz respecting shipments for- 
warded from Boston, New York, and Philadelphia prior to their 
arrival at Chicago, thus enabling applicant to advise the consignees 
of the probable date of delivery. 

‘*As we see it, the relation of principal and agent is clearly 
established, and acting as agent for applicant, Lifschultz is, for all 
intents and purposes, the applicant itself with respect to shipments 
handled in the latter’s name. Lifschultz, therefore, acts in the dual 
capacity of a forwarder in its own right and as a forwarder in the 
name of applicant, and, hence, the essential elements of joint load- 
ing are here present. The act contains no prohibition against the 
use of one freight forwarder by another as an agent in the per- 
formance of terminal services, and such relation is, we believe, 
properly recognizable when the elements of principal and agent are 
present. J. R. Kelley Freight Forwarder Application, — 1. C. C. 
—, decided September 12, 1944.’’ 


The Commission imposes two conditions upon applicant in granting this 
authority. The first condition is that applicant may not pay to the 
other forwarder, under the joint loading arrangement, a greater amount 
than its proportionate share of the transportation charge, plus any 
reasonable expense for performing terminal service. 

Another condition imposed by the Commission is that applicant 
must publish through rates from all points in the eastern territory from 
which it actually receives shipments. The combination rates, previous- 
ly assessed, must be discontinued. 
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Order Denying Forwarder Application Affirmed 
Upon Reconsideration 


By a report and order, dated October 2, 1944, the Commission, 
upon reconsideration, has affirmed the prior order of Division 4, issued 
January 21, 1944, denying the application for a permit filed by Texas 
Package Car Company, in Docket No. FF-71. The order denying the 
application, entered on January 21, 1944, which has been postponed 
pending reconsideration, will become effective on December 6, 1944. 

The application was denied upon the grounds that the issuance of 
a permit to applicant would result in duplicate operating authority. 
According to the report applicant entered into a lease arrangement with 
National Carloading Corporation on June 12, 1941, whereby it leased 
to that corporation certain of its property, equipment, franchises, and 
leases for the purpose of conducting an all-rail freight forwarding 
service, applicant having been known generally, prior to that time, as 
a freight forwarder by water carrier. It is further stated that National, 
a freight forwarder with nationwide operating rights, owns a majority 
of the shares of the outstanding stock of applicant, and that a majority 
of the officers and directors of applicant also are officers of National. 
The Commission states that: ‘‘It is obvious, therefore, that if the 
authority sought be granted, the controlling interests of both companies 
would hold control over duplicate authorities to perform freight for- 
warding services as to the territory sought by the instant applicant.’’ 





Application to Transfer Forwarder 
Operating Rights 


The Pioneer Carloading Company and Western Carloading Co., 
Ine., have filed a joint petition with the Interstate Commerce Commis- 
sion, dated October 17, 1944, requesting authority for the Western Car- 
loading Co., Ine. to acquire the permit for which Pioneer has made 
application in Docket No. FF-5. Western has already received its 
operating authority and, according to the application, the result of the 
transfer would be to add only two states, i. e., Oregon and Washington, 
to the authority already granted to Western. 
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SUPPLEMENTAL REPORT 
of 
COMMITTEE ON MEMORIALS 


Supplementing our report published in the September JouRNAL, 
your committee submits the following obituary sketches of six de- 
ceased members concerning whom the information necessary for this 
purpose has been received : 


Bert L. Benfer, President of the Benfer-Lingg Company, Inc., 
Cleveland, Ohio, died on April 12, 1944, at his residence in Rocky River, 
Ohio, of heart failure. He was born at Bellevue, Ohio, April 12, 1874, 
and received his education in the grammar and high schools, and in Ohio 
Northern University at Ada, Ohio. He taught school for several 
years after graduation, and then became connected with the New York 
Central, and later with the Pennsylvania Railroad, at Cleveland, Ohio, 
for a total of fifteen years. Leaving railroad service he founded The 
Benfer Company, later The Benfer-Lingg Co., Inc. (traffic bureau, 
traffic managers, and counselors), in which business he spent the last 
30 years of his life. Mr. Benfer was a longtime member of the Lake- 
wood Methodist Church, and ef Rocky River Lodge, F. and A. M. He is 
survived by his wife, Mrs. Virginia Benfer; a daughter, Mrs. Alice 
Fenker, of Rocky River; two sisters, Mrs. Ida Hackenburg and Mrs. 
Mabel Mitchell; and two brothers, Clinton and Ernie Benfer, all of 
Bellevue. 





L. H. Benner, General Traffic Manager of Socony-Vacuum Oil Co., 
Inc. New York, N. Y., died in that city on September 9, 1944. Mr. 
Benner was born August 10, 1884, in Cincinnati, Ohio, and educated in 
the city schools. He began work as office boy for the Cincinnati, 
Hamilton & Dayton Railroad, afterwards joining the Traffic Depart- 
ment of the Standard Oil Co. of Kentucky. Later he moved to New 
York City and became Traffic Manager of the Standard Oil Company of 
New York. After the merger of Standard Oil Company of New York 
and the Vacuum Oil Company he became General Traffic Manager of 
the Socony-Vacuum Oil Company, holding this position until his death. 
Mr. Benner was a member of the Masonic Order, New York Athletic 
Club, Traffic Club of New York and the Downtown Athletic Club. He 
is survived by a brother and three sisters. 





Arthur G. Garvey, Administrative Officer, War Food Administra- 
tion, Office of Distribution, Washington, D. C., died October 7, 1944, in 
Jewish Hospital, Philadelphia, Pa., of carcinomia. Mr. Garvey was 
born June 27, 1889, at St. Louis, Mo. Educated in grammar and high 
schools of St. Louis, and Benton College of Law, he began his working 
career with the Missouri, Kansas & Texas Railway at St. Louis. In 
1918 he entered the service of the United States Food Administration, 
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transferring shortly thereafter to the U. 8S. Grain Corporation in New 
York City. From 1923 to 1927 he was with Certainteed Products, leav- 
ing to become Traffic Manager of South Chester Tube Works, Chester, 
Pa. In 1930 Mr. Garvey moved to Reading, Pa., to serve as General 
Traffic Manager of Reading Iron Company, holding this position until 
1938, when the company was liquidated. Coming to the National 
Capital in 1938, he served with the U. 8S. Department of Agriculture as 
above, until his death. Mr. Garvey was a member of the Traffic Club of 
Washington, and of the Federal Transportation Association. He is 
survived by his wife, Mrs. Leona A. Garvey, of Washington, D. C., and 
two brothers, Walter J. Garvey, Jr., and Clarence Garvey, attorney, 
both of St. Louis. 





John C. Groham, former Traffic Manager of the Jackson, Michigan, 
Chamber of Commerce; later Manager of the Jackson Traffic Bureau, 
died at his home in Ceresco, Calhoun County, Mich., August 15, 1944. 
His health had been failing for several months in connection with heart 
trouble. Mr. Graham was born December 17, 1870, and died in the 
house in which he was born. He began his working career as a tele- 
grapher with the Michigan Central Railroad in 1888, and later served 
in various capacities on the Grand Trunk Railway. In 1905 he became 
a newspaper man, serving in editorial and advertising capacities in 
Chicago. He returned to the Michigan Central traffic department at 
Detroit in 1909, became traffic expert with the Detroit Board of Com- 
merce in 1912, and later was Assistant Traffic Manager for the Buick 
Motor Company at Flint, Michigan. Removing to Jackson in 1912 as 
Traffic Manager for the Ruby Manufacturing Co., he shortly thereafter 
resigned to become Traffic Manager of the Jackson Chamber of Com- 
merce, as above. In 1922 he established the Jackson Traffic Bureau, 
eventually becoming one of the country’s recognized traffic authorities. 
During the Federal administration of railroads Mr. Graham was the 
public representative on the Detroit Freight Traffic Committee, and 
later on the Central Committee. During World War I he also was chief 
of the Jackson unit of the American Protective League. He served as 
secretary of the Jackson County Republican committee for several years. 
Retiring from traffic activities several years ago, he returned to his 
boyhood home where he has since resided. He was a member of the 
Masonic fraternity (F. & A. M., R. & S. M., and Knights Templar), all 
of Jackson. Surviving, are his wife, Mrs. Rose M. Graham, and three 
sons, Harold, Norman and Robert. 





Ernest T. Hadley, 57 years of age, General Traffic Manager, Borden 
Company, New York, N. Y., died at Post Graduate Hospital, that city, 
on October 21, 1944. He was born in Bernhard’s Bay, N. Y., and edu- 
eated in the public schools of his birthplace, of Smethport, Pa., and 
Dakin’s Business College, Syracuse, N. Y. Mr. Hadley served the 
Lackawanna Railroad at Syracuse, and the Ontario & Western as Chief 
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Clerk at Oneida, N. Y., before becoming associated with Borden Com- 
pany 32 years ago. He was a member of the Congregational Church; 
The Traffic Club of New York, the National Freight Traffic Golf Asso- 
ciation, the Masonic, and the I. O. O. F. orders. He is survived by his 
wife, Mrs. Norman Hadley; two sons, Lieut. Ernest T. Hadley, Jr., of 
the Army Air Forces, recently returned from England, and Lieut. 
Allan E. Hadley of the AAF at Kearns, Utah; three brothers, William 
E. Hadley, of Little Falls, N. Y., Jesse R. Hadley of Norwich, N. Y., and 
Fred E. Hadley of Cleveland, N. Y.; also a sister, Mrs. Edward Shed- 
rick of Syracuse, N. Y. 





Howard G. Struble, Secretary-Treasurer of Hale-Halsell Company, 
McAlester, Okla., died in that city on March 3, 1944, of coronary-occlu- 
sion. He was born at Delta, Ohio, December 28, 1881, and educated in 
the grade schools, high school and college. Mr. Struble was a certified 
publie accountant and a traffic expert. He was a member of the Episco- 
pal church and served as senior warden for many years. He was also a 
member of the Masonic fraternity, and a Shriner; the Elks and the 
C. P. A. Society of Oklahoma. He is survived by his wife, Mrs. Theresa 
Allen Struble, and a daughter, Mrs. Myra Savage, both of McAlester; 
and another daughter, Mrs. Barbara Thomason of Houston, Texas. 





Harry F. Young, General Traffic Manager, Pillsbury Flour Mills 
Company, Minneapolis, Minn., was stricken by a heart attack on Nov- 
ember 9, 1943, and died two hours later. Apparently in good health 
the previous day, it is thought that the attack was due to exertion in 
connection with a severe snow storm the day before. Mr. Young was 
born July 18, 1896, in Minneapolis, and after completing the work of 
the grade schools in that city, spent two years at Mt. Herman Prepara- 
tory School at Mt. Herman, Mass. At the age of seventeen he entered 
the service of the Minneapolis & St. Louis Railroad, advancing through 
various positions to the rate desk. During World War I, he served 
in the U. S. Marine Corps, sailing for France in 1918 and being 
mustered out in 1919, when he became connected with the Robert 
Hamilton Co., of Minneapolis. In July 1920, he became Assistant Traffic 
Manager of Northrup King Company and remained with them until 
August 1924 as rate clerk and later as assistant to the Traffic Manager. 
On June 1, 1933, he was appointed Traffic Manager of Pillsbury Flour 
Mills Company, and at the time of his death was General Traffic Manager, 
as stated above. Mr. Young was a member of the Minneapolis Traffic 
Club and the Minneapolis Athletic Club. He is survived by his wife, 
two daughters and a son. 
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Information has been requested for biographical sketches re- 
specting six additional members of whose death notice has been received. 


Respectfully submitted, 


S. R. Barnett 

JOsEPH J. DEUEL 

CarL GIESSOW 

CHARLES GUTHRIE 

Stan.Ley M. Low 

ARTHUR MARSHALL 

C. P. ScHRECONGOST 

Dana T. SMITH 

Epwarp H. DeGroot, Jr., Chairman. 
October 27, 1944. 

















Water Transportation 


By R. GranvitLe Curry, Editor 


Certificate Covering New Operating Rights to Water Carrier 
To Transport Motor Vehicles Set Aside by Court 


A Federal three-judge statutory court has set aside an order of the 
Commission in No. W-592, 7. J. McCarthy Steamship Co. Common 
Carrier Application, 260 I. C. C. 175, to the extent that the Commission 
authorized applicants to conduct new operations as common carriers 
by water of motor vehicles on certain of the Great Lakes. The court 
held in substance that the record did not justify the Commission in find- 
ing that upon the resumption of the shipment of automobiles after the 
war there would be need for new operations authorized by the certificate 
in question. The court said that the effect of the Commission’s order 
was to introduce new and competing carriers into a field adequately 
served, without a need for the services being shown, and that this was 
contrary to the purpose of the transportation act. 

The court suit is Civil No. 4259, Detroit & Cleveland Navigation Co.; 
Great Lakes Transit Corporation; and Nicholson Universal Steamship 
Co., plaintiffs, v. United States of America; Interstate Commerce Com- 
mission; T. J. McCarthy Steamship Co.; and Automotive Trades Steam- 
ship Co., defendants. 





Great Lakes Coal Movement Lags Slightly 


Coal forwardings to Great Lakes docks in the 1944 navigation 
season through October 1, continue to lag slightly behind schedule re- 
quirements, Deputy Solid Fuels Administrator Potter has announced. 
The estimated requirements for the coal year total 62,347,927 tons. Ap- 
proximately 47,504,219 tons were moved through October 1, leaving 
14,843,708 tons yet to move. Bituminous cargo coal forwardings 
from lower Lake Erie ports through October 1 totaled 41,416,153 
tons, compared with 33,634,563 tons for the same period in 1943. 





Revenue and Traffic of Water Carriers 


Class A and Class B carriers by water had freight revenue of $13,- 
414,860 during the first quarter of 1944, as compared with $10,372,684 in 
the first quarter of 1943, showing an increase of 29.3 percent. 

These carriers carried 12,079,949 tons of revenue freight in the 
first quarter of 1944, as compared with 9,059,124 tons in the first quar- 
ter of 1943. 
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Great Lakes Shipments 


Movements of iron ore, bituminous coal and grain on the Great 
Lakes, to October 1, 1944, showed a substantial increase over the same 
period of 1943, the ODT announced. Total shipments of iron ore 
amounted to 65,903,184 gross tons—an increase of 800,889 tons; of coal 
41,183,394 net tons—an increase of 8,175,190 tons; and of grain, 188,601,- 
173 bushels—an increase of 100,852,921 bushels, over the preceding year. 





Committee to Promote Interests of Gulf Ports 


Mr. W. O. Jewell, General Manager of the New Orleans Board of 
Port Commissioners, has been named Chairman of a Joint Committee 
to promote the interests of the ports of New Orleans, Galveston, Gulf- 
port, Mobile and Tampa. Members of the Committee are Mr. Granville 
Melson, Gulfport; Mr. F. W. Parker, Galveston; Mr. C. E. Sauls, Mobile, 
and Mr. T. U. Standifer, Tampa. 





Spangler Elected President of Port Authorities 


Mr. R. T. Spangler, Fort Lauderdale, Florida, who is Secretary, 
Treasurer, General Manager, and Purchasing Agent of the Port Ever- 
glades Belt Line Railway, was elected President of The American As- 
sociation of Port Authorities, at its recent annual convention. 





Seatrain Case Order 


The Interstate Commerce Commission has made public an order 
further postponing from December 15, 1944, to March 15, 1945, the 
effective date of its order of October 13, 1941, in Docket No. 25728, 
Hoboken Manufacturers Railroad Company vs. Abilene & Southern 
Railway Company, et al., and Docket No. 25878, New Orleans and Lower 
Coast Railroad Company v. Akron, Canton & Youngstown Railway Com- 
pany, et al. These cases were postponed because the Supreme Court 
has assigned for argument on January 8, Docket No. 47, United States, 
Interstate Commerce Commission, et al., v. Pennsylvania Railroad, et al., 
and Docket No. 48, Pennsylvania Railroad, et al. v. United States, et 
al., which are appeals from a final decree of the Federal District Court 
for the District of New Jersey setting aside in part an order of the 
Commission requiring the defendant railroads to interchange freight 
ears with the Seatrain Lines. 





Marine Railway 
The following item recently appeared in the Chicago Journal of 
Commerce: 


Largest side-haul marine railway in the world has just been com- 
pleted on the West Coast at a cost of $2,000,000. The marine railway 
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covers 12 acres, has 24 steel rails which slope at a 1-to-6 grade—a dis- 
tance of 329 feet into the Willamette river, ending at a depth of 40 feet 
below the mean low-water level. It has 12 cradles mounted upon railway 
wheels which may be moved up and down the track. 

When a ship comes in for repair, it is floated into the basin in front 
of the railway and made fast to the cradles, far below the surface of the 
water. Then—out comes the ship to dry land! 





I. C. C. DECISIONS 


Bulk Shipments Found No Basis For Denying “Grandfather” Rights— 
Shipments Found Sufficient in Number to Justify Territorial Extent 
of Rights Granted—Towage by Other Carriers For Applicant as 
Bill-of-Lading Carrier Found to be Incidental Towing Under 
Section 303 (f) (2)-—Towage Rights Co-Extensive With 
Freighting Rights—Restriction Against Handling 
Less Than Barge-Load Quantities Denied 


Division 4, with Commissioner Miller dissenting, on October 21, 
1944, affirmed its prior findings in No. W-326, Central Barge Company 
Applications. It found upon reconsideration that applicant is en- 
titled under the ‘‘grandfather’’ clause to continue operations as a com- 
mon carrier by non-self-propelled vessels with the use of separate tow- 
ing vessels in the transportation of commodities generally, and by tow- 
ing vessels in the performance of general towage, between ports and 
points (1) on the Mississippi River south of Minneapolis, (2) on the 
St. Croix River between Stillwater and its confluence with the Mississ- 
ippi River, (3) on the Illinois Waterway, (4) on the Ohio River, (5) on 
the Cumberland River between Nashville and its confluence with the 
Ohio River, (6) on the Tennessee River between Chattanooga and its 
confluence with the Ohio River, (7) on the Kanawha River between 
Deepwater and its confluence with the Ohio River, (8) on the Licking 
River between Andrews and its confluence with the Ohio River, (9) on 
the Allegheny River between Pittsburgh and Blawnox, and (10) on the 
Monongahela River between Pittsburgh and Monessen, including all 
ports named. 

The Commission, however, denied application by the applicant for 
new operating rights on the Tennessee River above Chattanooga, on 
the Cumberland River above Nashville, and on the Monongahela River 
above Monessen. 

Much of the report related to the question as to whether operating 
rights should be determined by consideration of non-exempt transpor- 
tation and as to whether certain bulk transportation was or was not 
exempt. Division 4 reaffirmed the principle of the Russell Brothers case, 
250 I. C. C. 429, to the effect that both exempt and non-exempt oper- 
ation should be considered in determining ‘‘grandfather’’ rights. The 
Commission further concluded that the bulk transportation referred to 
was not, in its opinion, non-exempt because, during part of the trans- 
portation, tows must have included non-exempt commodities or more 
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than three bulk commodities for some portion of the haul. This was said 
particularly in respect to protestants’ claim that operating rights above 
Point Pleasant were not justified. In the proposed report the Examiner 
had relied upon the theory also that other carriers towing for applicant 
may have had in their tows non-exempt commodities or a total of more 
than three bulk commodities, but this reason was omitted in the decision 
by Division 4. 

The contention of one of the protestants in respect to operations 
on the Tennessee River to the effect that the services relied upon by ap- 
plicant as a basis for ‘‘grandfather’’ rights were performed by a con- 
necting carrier and not by applicant was overruled. It was held that 
applicant as the bill-of-lading carrier was entitled to rights, the towage 
performed for it being merely incidental towage within the meaning of 
section 303(f) (2) of the Act. 

In dealing with the question of sporadic and infrequent movements 
the Commission emphasized the holding out by applicant to transport 
traffic. 

Relying upon the decision of the Commission in the Union Barge 
Tine case, 250 I. C. C. 689, the Commission refused to limit appli- 
cant’s certificate so as to exclude transportation of less than bargeload 
shipments. 

In addition to authorizing freighting rights, applicant was author- 
ized to perform towage services co-extensive with the former, although 
towage operations actually performed were less extensive. 

Commissioner Miller dissented on the ground that there had been 
insufficient showing of actual operations to justify ‘‘grandfather’’ 
rights or new rights on the Mississippi River below Cairo, on the Ohio 
River above Point Pleasant, and on the Allegheny, Monongahela, Kan- 
awha, Licking, and Cumberland rivers. 





On Reconsideration Absence of Operations on or Prior to “Grand- 
father’? Date on Additional Waters Claimed in Petition for Re- 
consideration Found to Bar “Grandfather” Rights— Trans- 
portation of Forest Products Prior to “Grandfather” 

Date No Bar to Grant of Operating Rights to 
Applicant as Common Carrier of 
Commodities Generally 


By its report dated September 26, 1944, Division 4 affirmed its 
findings in No. W-26, Clifton Towing Company Contract Carrier Appli- 
cation, (1) that Clifton Towing Company, a corporation, of Clifton, 
Tenn., was in bona fide operation on and continuously since January 1, 
1940, as a common carrier by non-self-propelled vessels with the use of 
separate towing vessels in the transportation of commodities generally 
between ports and points on the Tennessee River and its tributaries be- 
low and including Waterloo, Ala., and that portion of the Ohio River 
lying between its confluence with the Tennessee River and Cairo, IIl., 
inclusive, and (2) that public convenience and necessity require oper- 
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ation by applicant as a common carrier by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of com- 
modities generally between ports and points on the Tennessee River 
and its tributaries from Waterloo to and including Guntersville, Ala. 

The Commission found that applicant was not entitled to operating 
rights on certain waters claimed in its petition for reconsideration for 
the reason that there had been no actual operations on or prior to 
‘‘erandfather’’ date. The Commission further found that, although a 
protestant urged that applicant had been engaged only in the transpor- 
tation of forest products as a contract carrier for many years, operation 
should not be so restricted. The Commission said that, while applicant 
had been engaged principally in the transportation of forest products, 
it had not restricted its services to the handling of these commodities. 
It pointed out that in 1940 it had handled coal and in 1941, paving 
blocks. 





LIFE’S RECORDS CLOSED* 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Ernest T. Hadley, G. T. M., The Borden Company, 350 Madison 
Avenue, New York, N. Y. (10-21-44) 


H. M. Walker, 1623 Idlewood Drive, Toledo, Ohio. 


Elmer Westlake, Attorney-at-Law, 215 Market Street, San Fran- 
cisco, California. (11-7-44) 





* The Journal will publish hereafter in each issue the name and city of each 
member of whose death information is received. When the date of death is not 
shown it will be understood that this could not be secured before going to press. 
The annual report of the Memorials Committee will continue to furnish biograph- 
ical information appropriate to that report in each case, so far as this information 
can be secured. 








United States Supreme Court Action 


By CuarenceE A. MILER, Editor 


The Supreme Court of the United States has not yet handed down 
any opinions. It has, however, entered orders with respect to a number 
of cases of interest to members of this Association : 


Decisions of Lower Courts Which Will Be Reviewed 


By granting writs of certiorari or by noting probable jurisdiction, 
the Court has agreed to review the decisions of the lower courts in the 
following cases: 


No. 160—Elgin Joliet & Eastern Railway Company v. Burley. Ac- 
tion by switchmen to recover damages for railroad’s alleged violation of 
employment agreement. The trial court granted railroad’s motion for 
summary judgment on the ground that the union was the exclusive bar- 
gaining agent of the switchmen and had compromised claims and settled 
the matter in dispute. The court below held that the record presented 
a question of fact as to whether the union had been authorized to com- 
promise the claims, and that such issue should be determined. 


No. 182—Pennsylvamia R. R. Co. et al., v. U. 8. Action to enjoin 
Order of Interstate Commerce Commission in the Stickell Routing Case, 
wherein the Commission ordered the establishment of certain new 
routes which short-haul railroads without their consent. 


No. 200—Order of Railway Conductors v. Pennsylvania R. R. Co. 
United States district court held it does not have jurisdiction to review 
National Mediation Board’s certification of union in jurisdictional dis- 
pute. Claim is made that Board failed to perform its duty of determ- 
ining whether the railroad interfered with the choice of representation. 


No. 265—Blair v. B. d O. R. R. Co. Action under Federal Em- 
plovers’ Liability Act. State appellate court held there was no evi- 
dence to support findings of jury of negligence. Petitioner contends 
that appellate court’s reexamination of facts leading to a conclusion 
different from that arrived at by the jury deprived him of a jury trial 
in violation of the Federal Constitution. 


No. 335—Tiller v. Atlantic Coast Line R. R. Co. Action under Fed- 
eral Employers’ Liability Act to recover for death of member of rail- 
road police guard. Question of negligence was submitted to jury pur- 
suant to action of Supreme Court of the United States reversing circuit 
court’s affirmance of a judgment denying recovery on directed verdict. 
Amended complaint, filed by leave of court after case remanded, raises 
additional issue as to whether violation of I. C. C. rule promulgated 
under Federal Boiler Inspection Act constitutes negligence. The rail- 
road contends that accident would not have been prevented even if rule 
had not been violated. 
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Decisions of Lower Courts Which Will Not Be Reviewed 


By denying petitions for writs of certiorari or by affirming judg- 
ments of lower courts, the Court has declined to review the decisions of 
lower courts in the following cases, thus leaving those decisions in effect: 


No. 95—Union Pacific R. R. Co. v. Thatcher, and No. 96—Union 
Pacific R. R. Co. v. Utterback. Lower court held railroad is not en- 
titled to a decree of an Oregon court enjoining Oregon residents from 
prosecuting in the courts of California actions at law under the Federal 
Employers’ Liability Act on causes of action arising in Oregon. Rail- 
road alleged it cannot properly defend itself in California without 
interrupting physical operation of its trains in transportation of essential 
war traffic. 


No. 132—Hanna Furnace Corporation v. U. 8S. Lower court held I. 
C. C. order prohibiting payments by railroad for car switching services 
performed at manufacturers’ plants as unlawful rebate is valid, sup- 
ported by substantial evidence, and not being arbitrary or discrimi- 
natory. 


No. 171—Townsend v. New York Central R. R. Co. Lower court 
held Red Caps not entitled to recover minimum wages allegedly due 
them under Fair Labor Standards Act from railroad companies at whose 
stations they are employed under accounting and guarantee plan pro- 
viding that all tips received by the Red Caps would be retained by them, 
that they would account for tips received, and that the railroads would 
assure at least statutory minimum wage. Substantial evidence sup- 
ported finding that each of plaintiffs failed to prove by preponderance 
of evidence that he did not receive statutory minimum wages. 


No. 179—Thompson v. Godsy. Lower court held railroad em- 
ployee’s engaging in outside over-hour employment in violation of rail- 
road’s rules and Federal statute does not so destroy his status as a rail- 
road employee as to preclude his recovery for injuries under Federal 
Employers’ Liability Act. 


Nos. 274-275—North Coast Transportation Company v. U.S. Lower 
court held Constitutional rights of parent and wholly-owned subsid- 
iary interstate motor carrier corporations operating under certificates of 
public convenience and necessity are not infringed by I. C. C. grant- 
ing certificate establishing competing service at a time when carriers’ 
operations were restricted by prior adoption of wartime joint operations 
plan pursuant to O. D. T. direction. Lower court held I. C. C. did not 
abuse its discretion in refusing to reopen proceedings to permit testi- 
mony that effect of war had limited necessity for competing service. 


No. 324—Avance v. Thompson. Lower court held that brakeman 
engaged in switching movement in Missouri incident to preparation of 
regularly scheduled freight train operating between two points in Mis- 
souri did not prove employment in interstate commerce as matter of law 
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on evidence that train contained twelve cars, one of which was on its 
way either from Illinois or to Arkansas, and that his duties as brake- 
man were performed during various runs from Missouri to other States, 
so as to be entitled to protection of Federal Employers’ Liability Act. 
Plaintiff contended that issue of interstate commerce should have been 
submitted to the jury. 


No. 350—Employers Group of Motor Freight Carriers, Inc. v. Na- 
tional War Labor Board. Lower court held that order of National War 
Labor Board directing trucking companies to increase employees’ wages 


and pay designated overtime compensation is not subject to judicial 
review. 


No. 390—Loftin v. Deal. Lower court held widow is entitled to 
damages resulting from death of husband struck by train at crossing, 
despite evidence that railroad maintained high degree of care in main- 
tenance of crossing and warning signals, and that deceased was con- 
tributorily negligent, since the alleged speed of train at 65 miles an hour 
was negligence and verdict for the widow was based on the theory of 
comparative negligence. 


No. 396—Northern Pacific Ry. Co. v. Bimberg. Action under Fed- 
eral Employers’ Liability Act to recover for death of railroad carpenter 
as result of fall from wood trestle bridge while assisting in straightening 
track. Liability was predicated upon railroad’s alleged failure to pro- 
vide guard rail or safety belt. Lower court held railroad was negligent 
in failing to provide guard rail or other safety device to employee work- 
ing on high, open trestle bridge, and that issue of negligence was 
properly submitted to the jury. 


* a e e + 
The Supreme Court of the United States recessed on October 23 un- 


til November 6. No opinions were handed down on October 23, and 
no orders of interest to members of this Association were issued. 











List of New Members* 


Carl Brandt, (A) 906 Law & Finance 
Building, Pittsburgh 19, Pennsylvania. 

Charles W. Burkett, Jr., (A) 65 Market 
Street, San Francisco 5, California. 

Elmer W. Cart, (B) Director, Traffic De- 
partment, Farmers Union of North Da- 
kota, Jamestown, N. D. 

Joseph J. Corn, (A) 790 Broad Street, 
Newark 2, New Jersey. 

Tom J. Davis, (A) 601-2 Metals Bank 
Building, Butte, Montana. 

Thomas W. Dench, (B) Transportation 
Specialist, Carmichael Traffic Corpor- 
ation, 1004 Builders Exchange Building, 
Los Angeles, California. 

Edwin R. Eckersall, (A) First National 
Bank Building, Chicago 3, Illinois. 
Ralph D. Elmer, (A) 257 West 38th St., 

New York 18, N. Y. 

W. Davis Graham, (A) General Counsel, 
Keystone Transfer Company, | Penn 
Street, Uniontown, Pennsylvania. 

Herbert J. Griley, (B) T. M., Kay 
Trucking Co., 2245 East 92nd ‘Street, 
Los Angeles 2, California. 

Henry A. Jacopi, (B) Associate Trans- 
poration Rate Expert, Railroad Com- 
mission of California, 223 State Bldg., 
San Francisco 2, California. 


Frank Kesler, (A) Commerce Exchange 
Building, Oklahoma City, Oklahoma. 


William F. Krause, (B) Associate Trans- 
portation Rate Expert, California 
Railroad Commission, State Building, 
San Francisco 2, California. 


Louis M. Lissner, (A) 621 Roosevelt 
Building, Los Angeles 14, California. 


James McEvoy, Jr., (A) 3266 Penobscot 
Building, Detroit 26, Michigan. 


Ernst A. Momberger, (B) Megr., Trans- 
portation Department, Buffalo Cham- 
ber of Commerce, 238 Main Street, 
Buffalo 2, N. Y. 


James H. Morrison, (B) Associate Trans- 
portation Rate Expert, Railroad Com- 
mission of the State of Calif., State 
Building, Civic Center, San Francisco 
2, California. 


James W. Mulgrew, (B) Senior Trans- 
portation Rate Expert, California 
Railroad Commission, 218 State Build- 
ing, Civic Center, San Francisco 2, 
California. 


Woodbury Allen Palmen, (B) 302 Met- 
ropolitan Life Building, Minneapolis, 
Minnesota. 


Arle D. Poe, (A) 639 South Spring St., 
Los Angeles, California. 


Warren H. Powell, (B) Franklin Park 
Hotel, 1332 Eye Street, N. W., Wash- 
ington, D. C 


Reinstated as Members 


Howard D. Bergen, (B) Transportation 
Specialist, Department of Agriculture, 
6330 South Agriculture Bldg., Wash- 
ington, D. C. 

E. J. Eldridge, (B) T. M., Certain-teed 
Products Corporation, 120 South La 
Salle Street, Chicago, Illinois. 





Gilford D. Miller, (A) 638 Insurance 
Building, Des Moines, lowa. _ 

James W. Wrape, (A) 2012 Sterick Bldg., 
Memphis 3, Tennessee. 


* Elected to membership during October, 1944. 
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Meetings of Regional Chapters 





District No. 1 Chapter 


J. R. MacAnanny, President, 150 Causeway Street, Boston 14, 
Massachusetts. 


Chicago Chapter 


Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi- 
eago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets at the call of the Chairman. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNat). 
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Pittsburgh Chapter 
Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
836 Wabash Building, Pittsburgh 22, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


R. F. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St., San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





District No. 1 Chapter Holds Second Annual Meeting 
And Elects New Officers 


At its second annual meeting at the Hotel Manger, Boston, Massa- 
chusetts, on Wednesday, October 18th, new officers were elected for the 
ensuing year as follows: 


President 


J. R. MacAnanny, A. F. T. M., Boston & Maine Railroad, 150 Cause- 
way Street, Boston 14, Massachusetts. 


Vice-Presidents 
James Garfield, Attorney-at-Law, 30 State Street, Boston 9, Massa- 
chusetts. 
Chester D. Smith, Traffic Manager, Eastern States Farmers’ Ex- 
change, West Springfield, Massachusetts. 


Oliver C. Peterson, Secretary-Manager, New Hampshire Motor 
Rate Bureau, 795 Elm St., Manchester, N. H. 


Secretary-Treasurer 


Albert A. Raphael, New England Paper & Pulp Traffic Association, 
60 Batterymarch Street, Boston 10, Massachusetts. 


Executive Committee 


William E. Boyle, Counsel, New York, New Haven & Hartford Rail- 
road, 305 Union Station, Providence, R. I. 

Frank S. Davis, Manager, Maritime Association of the Boston Cham- 
ber of Commerce, 80 Federal Street, Boston, Massachusetts. 

Arthur H. Ferguson, Manager, Foreign Trade & Transportation 
Department, Providence Chamber of Commerce, 162 Westminster Street, 
Providence, R. I. 
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Frank H. Storey, 40 Bradstreet Road, North Andover, Massachu- 
setts. 


Sheldon E. Wardwell, Attorney-at-Law, 84 State Street, Boston, 
Massachusetts. 


Fred I. Reed, Traffic Manager, A. Towle Company, 135 High Street, 
Boston, Massachusetts. 


Henry E. Foley, Attorney-at-Law, 10 Post Office Square, Boston, 
Massachusetts. 


Francis J. Gill, Traffic Manager, Oxford Paper Company, 119 Ex- 
change Street, Portland, Maine. 


George H. Fernald, Counsel, New York Central System, 344 South 
Station, Boston, Massachusetts. 





Elmer A. Smith Speaks Before Chicago Chapter 


On November 3rd members of the Chicago Regional Chapter at- 
tended the regular monthly luncheon at the Traffic Club Rooms, Palmer 
House, at which Mr. Elmer A. Smith, Senior General Attorney, Illinois 
Central System, Chicago, repeated his address before the Special Meet- 
ing of the Association held at the Hotel Statler in Washington, D. C., on 
the evening of October 27th. Mr. Smith’s address appears as the first 
article in this issue of the JouRNAL and is entitled: ‘‘The Interstate 
Commerce Commission: An Independent Tribunal or a Subordinate of 
the Department of Justice.’’ 





Proposed Rate Legislation 


One hundred twenty-five members and guests attended a luncheon 
meeting of the Southern California Chapter in the Los Angeles Chamber 
of Commerce Building on November 2nd. Mr. L. H. Stewart, Chairman, 
presided. Mr. Howard G. Freas, Rate Expert of the Railroad Commis- 


sion of the State of California, San Francisco, spoke on ‘‘ Proposed 
Rate Legislation.’’ 








Wail 


